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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Lina M. Khan, Chair
Rebecca Kelly Slaughter
Alvaro M. Bedoya
Melissa Holyoak
Andrew Ferguson

In the Matter of
The Kroger Company
Docket No. 9428

and

Albertsons Companies, Inc.

COMPLAINT COUNSEL’S MEMORANDUM IN OPPOSITION TO RESPONDENTS’
MOTION FOR CONTINUANCE OF EVIDENTIARY HEARING

Respondents move to continue the administrative hearing in this matter until after the
collateral district court preliminary injunction hearing. Respondents’ argument boils down to an
incorrect assertion that the existence of a collateral district court case renders the administrative
hearing “unnecessary.” Mot. at 7. Respondents’ assertion is contrary to the statutory text and
case law and misapprehends the respective purposes of the administrative adjudication and the
collateral district court case. Any burdens Respondents cite are not only speculative but also a
result of their own scheduling choices. The district court offered Respondents a choice of
proceeding in that forum before or after the scheduled administrative hearing. Respondents chose
the latter. Finally, the Commission’s precedents do not support granting a continuance in these

circumstances. The Commission should deny the motion.
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BACKGROUND

On February 26, 2024, the Commission issued an administrative complaint challenging
the merger of Respondents Kroger and Albertsons. The Commission set the administrative
hearing to commence on July 31, 2024. Also on February 26, staff filed a collateral action in
federal district court under Federal Trade Commission Act § 13(b), 15 U.S.C. § 53(b), seeking a
preliminary injunction to maintain the status quo during the Commission’s administrative
adjudication. See FTC v. Kroger Co., No. 3:24-cv-00347-AN (D. Or.).

On March 11, 2024, the district court held a status conference to schedule the preliminary
injunction hearing. Complaint Counsel informed the district court that the administrative hearing
was set to begin on July 31 and could last four to five weeks. Ex. A at 13:2-16, 27:6-11. The
district court gave Respondents a choice of starting the preliminary injunction hearing either in
May or August, and the court offered dates in late August expressly to avoid substantial overlap
with the administrative hearing. Ex. A at 29:11-30:6. Respondents chose to begin the district
court preliminary injunction hearing in late August. Ex. A at 32:23-33:14. Respondents told the
district court, “there’s an awful lot of lawyers. If we need to go simultaneously, we’ll go
simultaneously.” Ex. A at 21:11-13.

Separately, the States of Washington and Colorado each filed state court suits challenging
Respondents’ merger on January 15 and February 14, 2024, respectively. Washington sought
only a permanent injunction, and the Washington state court set a permanent injunction hearing
for September 16. Colorado sought both preliminary and permanent injunctions. During a March
25, 2024, status conference in Colorado state court, Respondents’ counsel represented that an
August 12, 2024, start date for a preliminary injunction hearing “resolves or goes a long way

towards resolving the administrative coordination issues.” Ex. B at 38:8-20. Respondents also
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suggested that the FTC administrative hearing would be moved or would not occur, even though
Respondents had not yet moved for a continuance. /d. The Colorado court set hearings for
preliminary and permanent injunctive relief on August 12 and September 30, respectively.

On March 20, 2024, the Chief Administrative Law Judge issued a Scheduling Order in
this proceeding. Complaint Counsel has issued discovery requests in the administrative
adjudication to Respondents and third parties. Respondents have not moved to stay any of the
deadlines in the Scheduling Order.

On April 2, 2024, the parties submitted to the district court their respective proposals for
a Case Management and Scheduling Order. The district court has not yet ruled on the areas of
dispute.

ARGUMENT
L. The Administrative Hearing Is the Merits Hearing and Is Not “Unnecessary”

According to Respondents, a continuance is needed to avoid an “unnecessary”
administrative hearing because “the federal court proceeding will likely obviate the need for the
Part 3 hearing.” Mot. at 5, 7. The idea that the existence of a collateral federal court action makes
the administrative hearing unnecessary is incorrect as a matter of statutory text and precedent and
would negate the Commission’s role in determining whether a merger violates the antitrust laws.
It also ignores FTC Rule 3.41(f)(1), which states that “[t]he pendency of a collateral federal court
action that relates to the administrative adjudication shall not stay the proceeding.”

Underlying Respondents’ motion is a misunderstanding about the role of the collateral
district court action. That preliminary injunction hearing does not replace the administrative
merits proceeding. Rather, its purpose is to preserve the status quo until the Commission has

determined whether Respondents’ merger may substantially lessen competition. “The
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determination of the merits—whether the effect of the merger may be substantially to lessen
competition—is reserved for the administrative proceeding.” In re Intercontinental Exchange,
Inc., Dkt. 9413, 2023 WL 4349339, *1 n.1 (FTC June 27, 2023).

The FTC Act’s text establishes that the administrative proceeding—not a collateral
district court action—determines the ultimate merits of whether the challenged merger violates
the antitrust laws. FTC Act § 5(b), 15 U.S.C. § 45(b), authorizes the Commission to enter an
order prohibiting or unwinding an unlawful merger after an administrative adjudication. FTC Act
§ 13(b), 15 U.S.C. § 53(b), authorizes the Commission to bring a district court action to
preliminarily enjoin a merger until the Commission adjudicates its legality.

Case law accordingly holds that the collateral district court proceeding is not the merits
proceeding. The Commission meets its burden of demonstrating a likelihood of success on the
merits sufficient to preliminarily enjoin a merger under § 13(b) if “it raise[s] questions going to
the merits so serious, substantial, difficult and doubtful as to make them fair ground for thorough
investigation, study, deliberation and determination by the FTC in the first instance and
ultimately by the Court of Appeals.” FTC v. Warner Commc 'ns, Inc., 742 F.2d 1156, 1162 (9th
Cir. 1984) (quotation marks omitted).! Accordingly, “[b]ecause the issue in [a §13(b)] action for
preliminary relief is a narrow one, [courts] do not resolve the conflicts in the evidence, compare
concentration ratios and effects on competition in other cases, or undertake an extensive analysis

of the antitrust issues.” Id. at 1164.

' Warner is binding in the collateral district court action here and accords with other circuits. See,
e.g., FTCv. H.J. Heinz Co., 246 F.3d 708, 714-15 (D.C. Cir. 2001) (adopting same standard,
citing Warner); FTC v. Univ. Health, Inc., 938 F.2d 1206, 1218 (11th Cir. 1991) (adopting
Warner standard); FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4th Cir. 1976) (“The
district court is not authorized to determine whether the antitrust laws have been or are about to
be violated. That adjudicatory function is vested in FTC in the first instance.”).

4
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Finally, Respondents ignore Commission precedent affirming that administrative
adjudication does not depend on the outcome of a collateral district court case. In the Tronox
administrative adjudication, respondents asked the Commission to file for a preliminary
injunction in federal court, arguing that a district court proceeding “would be a faster and more
efficient means to resolve this matter.” In re Tronox Ltd., Dkt. 9377, 2018 WL 2336021, *2
(FTC May 16, 2018) (quotation marks omitted). As the Commission explained: “Respondents
misunderstand the role of a preliminary injunction in the context of the Commission’s Part 3
adjudicative process. The Commission may seek a preliminary injunction to preserve the status
quo, i.e., to prevent consummation of the proposed transaction, until the administrative
proceeding on the merits takes place,” not as a vehicle to adjudicate the merits. /d. In In re
Microsoft Corp., the Commission returned a matter to adjudication after a district court denied a
request for a § 13(b) preliminary injunction. Dkt. 9412, 2023 WL 6389836, *1 (FTC Sept. 26,
2023). The Commission’s decision to proceed with the administrative adjudication was not
perfunctory: discovery reopened, new party and third-party discovery was obtained, and
depositions were taken. See Microsoft, 2024 WL 659875 at *1, 4 (FTC Jan. 31, 2024).
Respondents’ assertions that the administrative hearing is duplicative and unnecessary contradict
Commission precedent.

Respondents have made clear that they prefer to litigate the merits of their merger in the
district court. See, e.g., Ex. A at 18:1, 23:10 (referring to the preliminary injunction proceeding
as “the whole ballgame” and “the whole ball of wax™). During the Colorado status conference,
Respondents called the administrative hearing process “a fiction.” Ex. B at 37:18-22.

Respondents’ mischaracterizations cannot change the statutory text and case law holding that
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whether their merger may substantially lessen competition is a question for the Commission to
decide in the first instance.

II. Defendants’ Choice of a Preliminary Injunction Hearing Date after the
Administrative Hearing Begins Does Not Create Good Cause for Delay

Respondents assert that trying the FTC hearing, the Colorado preliminary injunction
hearing, and the district court preliminary injunction hearing in tandem would be burdensome
and logistically infeasible. Mot. at 4. But Respondents agreed to this sequence. The scheduling
conflicts that result from Respondents’ own advocacy cannot provide good cause for delaying
the administrative hearing. See 16 C.F.R. § 3.41(f)(1)(i) (requiring “good cause” to continue
hearing date).

In the collateral district court case, the court offered Respondents the choice of a hearing
date in either May or late August. The district court expressly offered late August to
accommodate the already scheduled administrative hearing. Ex. A at 29:11-25. Respondents
chose August because a late August district court hearing “would accommodate whatever
[Complaint Counsel] chooses to do with the administrative hearing” and “everyone’s concerns.”
Ex. A at 32:23-33:14. In the Colorado case, Respondents represented that an August start date
for that preliminary injunction hearing “resolves or goes a long way towards resolving the
administrative coordination issues.” Ex. B at 37:8-38:20. Respondents now express concerns
about the schedules to which they previously agreed. This is not “good cause” for delaying the
administrative hearing.

III.  Respondents’ Assertions About Burdens Are Speculative and Do Not Constitute
Good Cause for Delay

Respondents assert that the hearing schedule creates scheduling conflicts and

“duplicative” proceedings and would unduly burden third parties, the Commission, and
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Respondents. Mot. at 3-4. But these asserted burdens are speculative. The administrative hearing
may conclude before or just after the August 26 start date for the district court hearing. The
district court also could receive the administrative record, necessitating less hearing time in that
court. For example, in F7C v. Tronox Ltd., 332 F. Supp. 3d 187 (D.D.C. 2018), the district court
held a three-day evidentiary hearing on the Commission’s preliminary injunction motion
following a month-long administrative hearing. Each side was permitted “to present live
testimony from three witnesses of their choosing,” and the parties submitted “the complete
administrative record before the ALJ.” Id. at 196.

If the hearings overlap, the parties could finish the administrative hearing while the
district court hearing begins. Respondents have retained at least five national law firms to
represent them in these matters. As they told the district court, “there’s an awful lot of lawyers. If
we need to go simultaneously, we’ll go simultaneously.” Ex. A at 21:10-13. Complaint Counsel
is prepared to move forward with both proceedings as scheduled.

Contrary to Respondents’ assertions that there is “no good reason” to begin the
administrative hearing before the collateral district court hearing, Mot. at 4, there are efficiencies
to be gained from the current schedule. First, as Respondents acknowledge, the discovery for
both proceedings is “synchronized” to “simplify logistics between the two proceedings.” Id. at 5.
Second, the present schedule may streamline the district court hearing. See Tronox, supra. Third,
maintaining the current schedule accords with the Commission’s commitment “to move forward
as expeditiously as possible with administrative hearings on the merits.” In re Advocate Health
Care Network, Dkt. 9369, 2016 WL 1130010, *1 (FTC Mar. 18, 2016); see, e.g., 16 C.F.R.

§§ 3.1, 3.11(b)(4), 3.41(b). Fourth, in the event the district court preliminarily enjoins the
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merger, Respondents will suffer less delay before obtaining a decision on the merits because the
administrative process will already be well underway.
IV.  Commission Precedent Does Not Support Respondents’ Requested Continuance

None of the cases Respondents cite support delaying the administrative hearing here.
Each case involved a district court evidentiary hearing that concluded prior to a scheduled
administrative hearing. In many of those cases, all parties jointly moved for a continuance in
anticipation of an impending decision from the district court. See, e.g., In re IQVIA Holdings
Inc., Dkt. 9416, 2023 WL 8779132, *1 (FTC Dec. 14, 2023); In re Hackensack Meridian Health,
Inc., Dkt. 9399, 2021 WL 2379546, *1 (FTC May 25, 2021); In re Thomas Jefferson Univ., Dkt.
9392, 2020 WL7237952, *1 (FTC Nov. 6, 2020); In re RAG-Stiftung, Dkt. 9384, 2020 WL
91294, *1 (FTC Jan. 2, 2020). In contrast, Respondents here move to stay an administrative
hearing that is scheduled to begin before the district court hearing. And, despite Respondents’
unsupported assertion that the district court will issue a decision by October 21, Mot. at 1, the
timing of an eventual district court decision is uncertain.

In many cases finding good cause to continue the administrative hearing, respondents
committed to abandoning the proposed transaction if the district court preliminarily enjoined the
merger. See, e.g., Thomas Jefferson, 2020 WL7237952 at *1; RAG-Stiftung, 2020 WL 91294 at
*1; In re Sanford Health, Dkt. 9376, 2017 WL 6604532, *1 (FTC Dec. 21, 2017); In re The Penn
State Hershey Med. Ctr., Dkt. 9368, 2016 WL 3345405, *1 (FTC June 10, 2016); Advocate,
2016 WL 2997850 at *1 (FTC May 6, 2016). Respondents here make no such commitment.
Rather, when the Chief Administrative Law Judge asked Respondents if they would abandon the
merger if an injunction were granted, Respondents answered that “no decision has been made.”

Ex. C at 11:2-23. Respondents suggest that they explained to the district court that the merger
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will likely not move forward if the Commission obtains a preliminary injunction. Mot. at 5. But
Respondents never made such a commitment. In the cited exchange, Respondents were
informing the district court more generally about their mistaken view that the district court
hearing should function as the merits proceeding. See Ex. A at 16:10-16.

Finally, the Commission regularly denies motions to stay or continue administrative
proceedings when, as here, Respondents’ concerns about a potential conflict between the
administrative hearing and preliminary injunction hearing either are speculative, e.g., Hershey,
2016 WL 1239232 at *1 (FTC Mar. 21, 2016); Advocate, 2016 WL 1130020 at *1 (FTC Mar.
18, 2016), or are about the avoidance of ordinary litigation expenses, e.g., In re RagingWire
Data Ctrs., Inc., Dkt. 9386, 2020 WL 91293, *1 (FTC Jan. 6, 2020); In re La. Real Estate
Appraisers Bd., Dkt. 9374, 2018 WL 2949560, *2 n.3 (FTC June 6, 2018).

CONCLUSION
For the foregoing reasons, the Commission should deny Respondents’ Motion for

Continuance of Evidentiary Hearing.

Dated: April 5, 2024 Respectfully submitted,

s/ James H. Weingarten
James H. Weingarten
Charles Dickinson
Rohan Pai

Laura R. Hall
Elizabeth Arens
Jeanine Balbach
Katherine Bies

Emily Blackburn
Katherine Drummonds
Paul Frangie

Jacob Hamburger

Lily Hough

Janet Kim
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EXx.
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(PROCEEDINGNS)
(March 11, 2024; 1:31 p.m.)
* % * * *

THE COURT: Please be seated.

Good afternoon. We're here in the matter of the
Federal Trade Commission, et al. versus the Kroger Company and
Albertsons Companies, Incorporated. It's Case
No. 3:24-cv-00347. This is the time and place set for a status
conference on the case.

In a moment I'm going to go through the plaintiffs
and the defendants, and attorneys can -- the attorneys can
place their appearances on the record, but I want to remind
everyone that recording of this proceeding is prohibited, that
there can be no audio, video, or photo still images in the
District of Oregon courthouse. You're clearly in the District
of Oregon courthouse, and it extends to judicial proceedings.

I also want to say that the Court has placed the
Albertsons' proposed redacted complaint, ECF 71-1, under seal
because it contains information from the unredacted complaint
that has not yet been unsealed by the Court so that we can have
all of those in place.

So what I want to do is see who is present for the
Federal Trade Commission.

MR. WEINGARTEN: Good afternoon, Your Honor. Thank

you for your time today. This is James Weingarten with the
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Federal Trade Commission.

THE COURT: All right. Is there anyone else from
your team here today?

MR. WEINGARTEN: Mr. Charles Dickinson is on the line
and perhaps a few others, but I believe I will be the primary,
if not sole speaker for the FIC today.

THE COURT: All right. Do we have anyone from the
State of Arizona?

MS. WEBER: Yes, Your Honor. This is Jayme Weber on
behalf of the State of Arizona.

THE COURT: I thought I heard someone else. 1It's
hard to tell. 1Is there someone else from the State of Arizona?

MR. BERNHEIM: Yes, Your Honor. This 1is Robert
Bernheim from the State of Arizona as well.

THE COURT: Thank you.

Anyone from the State of California?

MR. GORDON: Nicole Gordon for the State of
California.

THE COURT: The District of Columbia?

MS. HAMILTON: Yes. Amanda Hamilton for the District
of Columbia.

THE COURT: The State of Illinois?

MR. HARPER: Good afternoon, Your Honor. Paul Harper
for the State of Illinois.

THE COURT: The State of Maryland?




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page 1d)ot'.7IlmJI€JBLIC

1 MR. WARREN: Good afternoon, Your Honor. Byron

2 || Warren for the State of Maryland.

3 THE COURT: The State of Nevada?

4 MS. FEELEY: Good afternoon, Your Honor. Samantha

5 || Feeley for the State of Nevada.

6 THE COURT: I see that we don't have plaintiff on the
7 record -- anyone from the state of New Mexico, because I'll

8 || just say that because it says State of New Mexico.

9 (No response.)
10 THE COURT: I didn't think so.
11 State of Oregon?
12 MR. KAYSER: Good afternoon, Your Honor. Chris

13 || Kayser on behalf of the State of Oregon. And on the telephone
14 || with me today is Tania Manners as well.

15 THE COURT: All right. Ms. Manners, can we at least
16 || hear your voice?

17 MS. MANNERS: Good afternoon, Your Honor. Tania

18 || Manners on behalf of the State of Oregon.

19 THE COURT: All right. Anyone from the State of

20 || Wyoming?

21 (No response.)

22 THE COURT: Anyone from the State of Wyoming?
23 (No response.)

24 THE COURT: All right. Now we'll go to the

25 defendants.
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For the Kroger Company?

MR. CASEY: Good afternoon, Your Honor. John Casey
on behalf of the Kroger Company. And I'm happy to introduce my
co-counsel.

THE COURT: Go ahead.

MR. CASEY: Sure. From Arnold & Porter, we have
Matthew Wolf.

MR. WOLF: Good afternoon, Your Honor.

MR. CASEY: We have Sonia Pfaffenroth.

MS. PFAFFENROTH: Good afternoon, Your Honor.

MR. CASEY: Kolya Glick.

MR. GLICK: Good afternoon, Your Honor.

MR. CASEY: And from Weil Gotshal, we have Mark
Perry.

MR. PERRY: Good afternoon, Your Honor.

MR. CASEY: And Luna Barrington.

MS. BARRINGTION: Good afternoon, Your Honor.

THE COURT: Thank you.

And for Albertsons?

MR. ANGELI: Good afternoon, Your Honor. David
Angeli for Albertsons. I believe a number of my colleagues are
on the line, including Enu Mainigi and Ted Hassi, who will be
speaking primarily.

MS. MAINIGI: Good afternoon, Your Honor.

MR. HASSI: Good afternoon, Your Honor.
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THE COURT: Good afternoon.

So I just want to make sure that I am clear about
what we need to address today. I do understand that there have
been redacted complaints submitted by both Kroger and
Albertsons, and I understand that you indicated they were
unopposed, but they're not the exact same. So I was wondering
had there been any discussion among all of the parties whether
there would be a joint redacted complaint submitted. And we
can discuss that during today's hearing but not necessarily
right now.

So the Court's first question is, in light of the
administrative hearings that are scheduled to begin in July,
have the parties contemplated having a hearing on the
preliminary injunction or was there going to be a stipulated
preliminary injunction submitted? And whoever would like to
start.

MR. WEINGARTEN: Good afternoon, Your Honor.

THE COURT: Go ahead, yes.

MR. WEINGARTEN: My apologies for interrupting. Good
afternoon, Your Honor. It's James Weingarten from Plaintiff
Federal Trade Commission.

THE COURT: Yes.

MR. WEINGARTEN: The parties have been in discussions
about the form of the hearing. I believe that the parties all

anticipate some kind of an evidentiary hearing in front of the
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Court.

THE COURT: Okay.

MR. WEINGARTEN: And, Your Honor, we have been
discussing the parameters of that hearing, including if there's
a possibility of coming to agreement on length of hearing, how
to proceed with the hearing. But one of the gaining issues,
and the reason the parties reached out to the Court, is when
will the hearing take place and how much time does the Court
have.

If I might please have just a moment to provide just
a little bit of context about how this proceeding in front of
Your Honor will play and interplays with the administrative
proceeding, I think that will be helpful. It will shed light
on what the parties are contemplating, and certainly what the
government is contemplating with respect to a hearing on the
preliminary injunction.

THE COURT: Go ahead and provide that information.

MR. WEINGARTEN: Thank you, Your Honor.

So the FTC has authority under the Federal Trade
Commission Act to adjudicate the lawfulness of this merger,
does it violate the antitrust law. The commission voted to
initiate an administrative proceeding that will be the merits
trial. That will -- is designed and will determine whether
this merger violates the antitrust laws. The merits hearing is

scheduled to start in front of an administrative law judge on
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July 31st. The FTIC's rules provide that each side then have up
to 210 hours in front of that administrative law judge to
present its case, and it provides -- the rules provide for the
full scope of discovery, depositions, interrogatories, requests
for admissions, third-party discovery, and party discovery.

The FTC is proceeding here under another part of the
FTC Act, Section 13(b). That's at 15 U.S.C. 53(b), which
provides a special claim for the FTC to go to court in federal
court and seek a preliminary injunction in aid of the
administrative proceeding. The statute provides for a lighter
burden for the FTC to win preliminary relief so that the status
quo can be maintained while the administrative merits
proceeding is pending.

And I will recommend respectfully to Your Honor a
Ninth Circuit case that is the controlling case on Section
13 (b) FIC hearings. 1It's FTC v. Warner Communications, 742
F.2d 1156. In that case the Ninth Circuit instructed very
clearly that the preliminary injunction proceeding is a chance
for the FTC to raise substantial and serious questions about
the merger, and if it does so, that suffices to grant the
preliminary injunction for the duration of the actual merits
proceeding in the FTC administrative trial.

The role of the district court is to not just
receive, of course, the FTC's evidence but also receive

evidence from the defense to ensure and satisfy itself of its
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own independent judgment that the FTC has raised substantial
and serious questions about the merger.

Now, in this case, of course, the scope of the merger
is quite substantial. It's a $25 billion merger. It involves
thousands of stores. As the complaint makes clear, it involves
alleged harms in hundreds and hundreds of local communities.
There is claims about a supermarket, product market, there are
claims about labor and the harms that the merger will inflict
on labor.

From the government's perspective, Your Honor, we
want to take whatever time the Court needs to receive evidence,
apply the standard under Section 13 (b) and the standard that
the Ninth Circuit articulated in Warner, to be sure that we
bring to Your Honor the evidence that will show there's a
substantial and serious question about this merger. We do not
expect to have 210 hours in front of Your Honor. We expect to
present a small slice of the total evidence gathered and that
we will gather to Your Honor. I think, as the complaint shows,
the government has gathered substantial evidence from the
defendants in terms of their own in-house and party admission
testimony. We expect to gather more evidence as we prepare for
the July 31st merits trial. But from the government's
perspective, we want to be as helpful to the Court as possible
in putting forward the evidence that will let the Court

determine that the FTC and the government have raised a
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substantial and serious question about the merger.

So, in practical terms, a hearing before the
July 31st administrative trial makes sense. We welcome the
Court's guidance on what works for the Court. We could do it
over a series of days. We just want to make sure, candidly,
Judge, that we have the opportunity to present our evidence,
but it's understood it's going to be a piece of the evidence,
not the whole thing, because that's what the merits trial with
the FTC is for. But we have our opportunity to present the
evidence, and we are quite confident that Your Honor will see
it raises substantial and serious questions about the merger.
But we want to do it the most helpful for the Court.

So one option is a hearing over a series of days. We
would respectfully suggest no later than June so that Your
Honor has a chance to receive the evidence, digest it, and even
render a decision in advance of the July date.

We could also, frankly, Your Honor, as been done in
the past where a district court in my experience has waited
until after the evidence is introduced in the administrative
proceeding. There is a case, FIC v. Tronox, T-r-o-n-o-x. In
that case the district court waited to receive the evidence
until after the hearing, and said, great, I'll take the paper
record, I'll take whatever -- a few witnesses from each side,
and then I will really be able to adduce whether the FTC can

raise substantial questions about the merger, because I'll have
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the actual hearing record, and then the district court ruled
and extended a preliminary injunction.

So the short of it is, Judge, we don't want to waste
the Court's time, but we certainly welcome whatever opportunity
fits within the Court's schedule to present our case, and it
could be a matter of days, and we respectfully suggest it be
not more than a week per side, because after all, this again is
not the merits hearing.

But we're open to the Court's guidance and we want to
be as helpful to the Court as possible.

THE COURT: Well, I appreciate that information that
you provided. I did wonder if it would be before or after the
merits trial in preparation.

I'd like to hear from other counsel. I could tell
you that the Court does have availability in early May for a
preliminary injunction hearing that would meet the parties'
schedule as has been explained, and then we would have other
availability, clearly, if it's beyond July.

So I don't know who would like -- it's hard because I
have some people present in person and some people on the
phone. So what I would say is are there any other plaintiffs
that would like to weigh in on what has just been shared by the
FTC?

MR. KAYSER: Your Honor, on behalf of State of

Oregon, we would just concur with the FTC's approach.
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THE COURT: Fair enough.

So we'll hear first from Kroger and then from
Albertsons, unless you want to jointly address it.

MR. CASEY: No, Your Honor. I believe Mr. Wolf will
be speaking.

THE COURT: Okay.

MR. WOLF: Good afternoon, Your Honor. This is Matt
Wolf for Kroger.

What the FTC terms traditional American grocery
stores are under relentless and ever-growing pressure from
global behemoths like Walmart, Amazon, and Costco, Target.
Walmart's grocery sales alone dwarf the combined sales of
Kroger and Albertsons. A merged Kroger and Albertsons, though,
would be well positioned to compete in the intensely and
increasingly competitive grocery market.

In order to challenge this merger, the FTC ignores
these realities and turns a blind eye to how consumers actually
purchase groceries today. The proposed merger would not only
be good for competition, it would be great for consumers,
critical for workers. Indeed, it is important for the future
of the American corner grocery store.

We will prove all of that to you, Your Honor, in the
anticipated preliminary injunction proceeding, and the
government fears it. And let's all be perfectly clear about

this. Your Honor's preliminary injunction order is not only
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critical, it is likely the decision that decides whether this
merger happens.

As the government well knows, they've come here today
with a scheduling proposal designed to short circuit a fair
consideration of the proposed transaction. The difference
between the June proposal they make and the July proposal we do
is the difference between an extraordinarily expedited but fair
process and a fundamental denial of the public's right to a
reasonable adjudication of the benefits of the proposed merger.

To understand why this is, we need to take a quick
step back. To start with, in all but a tiny fraction, a tiny
fraction of cases over the last 30 years of FTC challenges, the
preliminary injunction decision is dispositive. It is the
whole ballgame, Your Honor. If the defendants win, the merger
closes. If the government wins, the merger dies. No
administrative trial ever happens.

In this case the government has spent nearly 18
months investigating the merger. They have a massive head
start and a massive head start on discovery. They've obtained
millions of documents and deposed or gotten declarations from
dozens of people. My client, Kroger and Albertsons, on the
other hand, have not even had a chance to start issuing
discovery because discovery has not opened yet from perspective
of the defendants.

And to give you just two examples why a July date --
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THE COURT: So Mr. Wolf, Mr. Wolf, Mr. Wolf.

Mr. Wolf, I don't want you to make an argument. I want to know
some more about the dates. You'll have an opportunity to
present all of your information at a later date, but this is a
scheduling conference. I understand what we need to do, and so
what I'm trying to understand is are you wanting a preliminary
injunction around the May date or are you wanting it at a
different date?

MR. WOLF: Your Honor, we would like it in July,
ideally mid July.

THE COURT: I don't know if that would fit the
Court's calendar. The Court has other matters that are already
scheduled. That's why I was trying to work things out, and
quite frankly, July would not work for the Court.

MR. WOLF: How does August work, Your Honor?

THE COURT: August is not the best. There are some
times that are available. So am I hearing from you that you
don't want anything before the merits hearing that's scheduled
in July -- to begin at the end of July?

MR. WOLF: Your Honor, to be clear, the merits
scheduled deadline is an artificial one. It's routinely the
case that the merits hearing is gaveled in and then stayed
during a preliminary injunction. The merits hearing is going
to last, if it happens, until mid 2025 at the earliest. By

that point, the merger will be dead and gone. So this
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preliminary injunction, as I said, is the whole ballgame, and
so we would request that at the Court's convenience, after
we've had a couple months, which is what it's going to take to
get discovery from Walmart and Amazon and Costco and others,
and get the experts in order, as soon as we get that done, we
believe we'll be prepared to have a preliminary injunction
proceeding with Your Honor at Your Honor's scheduled
convenience.

THE COURT: So what you're saying to me, it could be
as early as June, but July is preferred, if I'm understanding
correctly.

MR. WOLF: It would be very challenging to have it in
June just because of the simple matter of we're going to serve
discovery on Walmart, and Walmart is going to inevitably
challenge that discovery in one way or the other. We may have
to move to compel. I'm just picking Walmart out of the air,
Your Honor. I don't have a specific understanding of the
situation because we haven't had a chance to serve discovery
yet. So we need to get that discovery integrated into expert
reports and then present it to Your Honor.

THE COURT: Understood.

MR. WOLF: And that takes a period of months.

THE COURT: Mr. Weingarten, how do you feel about an
August start? I'm trying to look at my calendar. I have a

five-week trial that's scheduled that's much of June and a
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portion of July. So I don't see how that's going to happen.
We're having to look at some August dates.

MR. WEINGARTEN: Yes, Your Honor. Thank you. It's
James Weingarten again from the FTC.

With respect to August, the government's respectful
suggestion would be we would be in the middle of the July 30 --
the administrative hearing that starts on July 31st. It would
seem inefficient to have two simultaneous proceedings in
August. Therefore, the govermment's -- the government's
respectful suggestion would be do as the Tromox court did and
receive into evidence after the administrative hearing, that
record.

THE COURT: Okay.

MR. WEINGARTEN: The Court in Tromox gave each side
two or three live witnesses, and said, please bring them if you
want me to hear live testimony, and then the Court was able to
decide.

I won't respond to all the things counsel
suggested -- I disagree with them -- but the July -- one thing
I want to emphasize, the commission has set the July 31st date.
It can only be moved upon motion of a party to that proceeding
and if the commission agrees, and the commission has expressed
as a matter of policy and of regulation the government's
disdain of the need for expedition because, of course, the

parties would like to merge, always say we need to merge
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1 || quickly and we don't want to wait. That's why the July 31st
2 || date is so quick, why it's only five months from the time the
3 || FTC initiates a proceeding to the time of the administrative
4 hearing. But after that hearing, the evidence will come in.

5 || Your Honor would have the advantage of being able to look at

6 || that record. If the endgame here in Section 13 (b) is predict

7 the likelihood of success in the admin proceeding, Your Honor,

8 the Court would have the record from the admin proceeding,

9 could review it, hear such additional witnesses as Your Honor
10 would like or feels the need, the Court needs, and then decide,
11 || and a preliminary injunction can issue for the rest of the
12 || duration of the admin proceeding or not.

13 MS. MAINIGI: Your Honor, this is Enu Mainigi for

14 Albertsons.

15 THE COURT: Yes.
16 MS. MAINIGI: May I have an opportunity to be heard?
17 THE COURT: Yes.
18 MS. MAINIGI: Your Honor, I recognize that the Court

19 || obviously has a very busy trial schedule or other hearings
20 scheduled for the summer. I'm wondering whether the Court
21 || could enlighten us on what pockets of time the Court might
22 actually have available. So, for example, is the Court

23 || available in the late part of June?

24 THE COURT: No.

25 MS. MAINIGI: And are there any dates in July?
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THE COURT: The Court is not available in June. I
have matters scheduled from June 4th through the rest of that
entire month. The earliest the Court has available in July is
the 18th, and it's just a two-day pocket. There is some
availability the week of the 29th of July through the 13th of
August. Then the rest of the month is already scheduled.

MR. WOLF: Your Honor, this is Matt Wolf following up
on Ms. Mainigi's comment. We would respectfully request if we
could take those windows that you just outlined and one of two
things: either we move and we succeed in getting the FTC
proceeding pushed back a couple weeks or there's an awful lot
of lawyers. If we need to go simultaneously, we'll go
simultaneously. But those windows that you just laid out in
July and early August would allow for the incredibly expedited
but essential discovery, and then it would also allow for Your
Honor to get a reasonable sense of what the issues are in this
case for this critical preliminary injunction proceeding. So
we would be happy to take the dates you just referenced.

MR. WEINGARTEN: Your Honor, this is James
Weingarten. May I please be heard?

THE COURT: Yes.

MR. WEINGARTEN: Thank you, Your Honor.

The problem with the suggestion from counsel is maybe
a lot of lawyers have entered pro hac vices on behalf of the

defendants. I respectfully tender it will be quite a burden
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and indeed an unfair one to force the FTC to litigate
simultaneously. But even putting aside the burden on the FTC,
we will do whatever the Court needs to be done. You can only
imagine the burden on the party witnesses, the defense
witnesses, and even to third parties if again you're having
simultaneous cross-country trials, where some will appear in
Portland on a Monday and potentially in Washington, D.C. in the
FTC courtroom on a Tuesday. So I respectfully suggest that is
suboptimal, and if the Court is busy, the Tronox solution may
be the best available solution.

THE COURT: It sounds like --

MR. HASST: Your Honor --

THE COURT: Go right ahead. And if you'll identify
yourself.

MR. HASSI: I'm sorry, Your Honor. This is Ted Hassi
for Albertsons.

The Tronox case is an outlier here, and I don't think
we should pretend that it is the normal procedure. In that
case, the FTC chose not to seek an injunction and relied
instead on the fact that the Tronox merger could not close
because they required approval in Europe. And so they waited
while the administrative proceeding headed towards a trial and
sought just prior to that trial, once the events in Europe
suggested that the parties were going to get clearance there,

at that point they sought a preliminary injunction. But I
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don't think we should pretend that that's the normal procedure
here. It's the only time that has been done, and I would not
suggest that it's necessary.

Furthermore, based on my experience, being in Judge
Chappell's courtroom, the administrative court, as Mr. Wolf
said, the first question he will ask on scheduling is are
there -- is there a preliminary injunction proceeding out
there, and he'll want to know, because he doesn't want to have
a trial if he doesn't need to, because, as Mr. Wolf has said,
this case is the whole ball of wax. Other than the Tronox
case, he has never heard an unconsummated merger, and I don't
think he can expect to hear this one if Your Honor gives us
those dates in July.

MR. WEINGARTEN: Your Honor, if I may. This is James
Weingarten again.

The reason I raised Tromox is we are trying to work
constructively with the Court to find dates that work.

Mr. Wolf suggested perhaps later in July or August. The point
of the Tronox precedent is that it shows that a Court can hear
the evidence from the administrative hearing after the
administrative hearing and render a decision. Whether it the
was Europeans in that case or here, where the parties have
stipulated to a temporary restraining order, the parties are
blocked, the defendants are blocked from merging while the

matter is pending before this Court and Your Honor. So there
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is no need to rush precipitously and step over or on top of the
administrative hearing, just as in Tronox.

I'm trying to think about the administratability of
the matter. We can hear the evidence where it is frankly meant
to be heard, with all due respect, in the administrative
proceeding. That's not the statute, the FTC Act, step one.
That's where the merits trial is intended to be. The Ninth
Circuit in Warmer could not be more clear about that, and then
Your Honor can receive it. But if Your Honor -- if the defense
doesn't like that and Your Honor is inclined to offer dates in
May, we can try to work with that as well. The government,
again, simply wants the opportunity to the meet the Warner
standard. We're very confident we can meet it. We will take
whatever time Your Honor has and use it wisely, but we will get
to you the evidence to show that this merger -- Well, strike
that. We don't have to show the merger is unlawful, simply to
show there are substantial questions about the merger.

THE COURT: Well, the Court understands that there
needs to be a hearing, and the Court has given its flexibility
in May and in August. I also understand that the decision made
around the preliminary judgment -- injunction is the decision
that will be the one that has the most weight in all of these
proceedings. I understand all of that.

I want to make sure that all parties feel that they

have the time that they need to present the evidence that they




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page S%OESIIRJJI@JBLIC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would like, and I understand that we may not be in agreement,
because clearly there is a perspective it could happen in May,
when I'm hearing others say no way because we'll still be in
the middle of trying to gather evidence. So it seems to me we
need to look for something later in August, unless somehow the
defendants feel they can do an expedited discovery process. Is
what I'm hearing.

MS. MAINIGI: Your Honor, Enu Mainigi again.

THE COURT: Hold on, hold on.

MS. MAINIGI: Sure.

THE COURT: Let me -- okay. I heard one voice. So
I'l]l have that first voice start.

MS. MAINIGI: Your Honor, Enu Mainigi for Albertsons
again.

THE COURT: Yes.

MS. MAINIGI: Coming back on your point on August,
just as Your Honor was going over the schedule of what was
available earlier, could you just remind us what your available
dates are in August?

THE COURT: Yes. I'm so glad that I brought all of
these various forms of calendars that I have so that I could
answer you without having to look through my stack, because
that can be so difficult for them.

So it's a short week, but I could be available the

8th of August through the 19th of August, and then the 26th of
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August through the rest of the month. Yeah, this is right I'm
looking at. And then my clerks and everyone are checking me.
And then I have availability in September until the 16th.

MR. WOLF: Your Honor --

MS. MAINIGI: September what through the 16th, Your
Honor?

THE COURT: September 2nd -- well, September 3rd,
because the 2nd is Labor Day, through the 16th.

And I heard another voice.

MS. MAINIGI: Thank you.

MR. WOLF: Your Honor, this is Matt Wolf for Kroger.
From our perspective, those August dates should be sufficient
both from a length perspective and from a timing perspective.
So we would gladly accept those. And we could perhaps use one
of the open July dates as a pretrial or prehearing proceeding.

MS. MAINIGI: And Your Honor, from Albertsons'
perspective, we concur. We can work certainly within the
August dates that Your Honor has offered.

THE COURT: So you're talking about the early part of
August? I'm just trying to make sure that I understand.

MS. MAINIGI: I think, Your Honor, that you indicated
the dates through the 19th might be available, and I think we
can make that pocket work for sure. And then if there is
spillover, which there may well be, because I think we're

looking at a -- when all is said and done, a two- to three-week
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hearing, we could pick back up on the 26th then at that point.

THE COURT: Can you give me an idea, Mr. Weingarten,
how long you anticipate -- I heard you say the 210 hours, but I
want to know generally how long are those merit hearings.

MR. WEINGARTEN: Generally, Your Honor -- this is
James Weingarten again. Generally those merit hearings run for
five weeks. Now, this case, this has a particularly large
scope to it because of the number of communities affected, and
it's got two components, the supermarkets component and the
labor component, so it would be, I think, at a minimum of four
to five weeks. That would be my best guess at this point.

I will say I have some concern about the proposition
from the defense that we have a three-week hearing in front of
Your Honor, and I want to circle back, if I may, on the
proposition that the preliminary injunction hearing before this
Court is the whole ball of wax. The defense or the parties to
the merger may decide not to wait or not to, you know, be the
chief reason that this Court moves heaven and earth to make a
hearing happen. All of the parties, in my experience, say that
they will abandon the merger or that the PI hearing, the
preliminary hearing is the whole ball of wax, and then
frequently they extend the merger agreement as needed if that's
what is required for the preliminary injunction hearing to
happen.

And I am reminded of -- I believe it was the D.C.
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Circuit in the Whole Foods case potentially where they noted
the economic -- if the economics for a deal make sense today,
they'll make sense later, and that's true here in particular.
If Mr. Wolf were correct, this is all about combining to be
more competitive, the combination will make just as much sense
in the future as it will today. And the FTC has held -- has
continued to move forward with administrative proceedings after
a loss in the district court. We are doing that currently in
the Microsoft merger. 1It's on appeal with the Ninth Circuit,
proceeding, we're waiting for the Ninth Circuit to rule, but
while it's up on appeal after the FTC lost in the district
court and the preliminary injunction was denied, discovery
continued in the administrative proceeding, and we're just
waiting for the outcome of that appeal.

So I just want to be very clear. And the standard
under Warmer from the Ninth Circuit is emphatic that the
hearing before this Court is not the merits proceeding. I just
wanted to make sure that was correct, with all due respect to
the Court, we understand the procedure we are working under.

We will bring the evidence, Judge, I am very confident.

MR. WOLF: Your Honor, this is Matt Wolf.

I can respond point by point, but I think at this
point we have dates that seem to make sense. We can get this
done in roughly two weeks of court dates in August, and I think

if we can just lock those down, we can get the parties
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negotiating in the interim dates, we can get to work on the
discovery and we can plan to see you for a, as I said, perhaps
a prehearing session in July, the hearing in August, and we
will get this on and off promptly and fair.

THE COURT: Well --

MR. WEINGARTEN: Your Honor --

THE COURT: Go ahead. Someone else was saying
something.

MR. WEINGARTEN: I apologize, Your Honor. This is
James Weingarten.

Just on the August date, again it doesn't resolve the
issue of having a simultaneous proceeding.

THE COURT: That's what I was going to say. To me, I
would prefer to start the preliminary injunction the week of
August 6th, and that way we could just go into September. And
that way there's a full three-week time frame but for the
holiday.

MR. WOLF: That certainly works for Kroger, Your
Honor .

MS. MAINIGI: Your Honor, would you repeat that? I'm
sorry, I missed that.

THE COURT: I understand. Starting the preliminary
injunction the week of August 26th, and but for the Labor Day
holiday of September 2nd, continuing until the 16th of

September.




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page 41150‘.51%1€JBLIC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. MAINIGI: Thank you, Your Honor. And that would
also work for Albertsons.

THE COURT: Now, I'm trying to also understand what
would happen if we did it in May. Because if you issue -- if
you start your discovery process, say, tomorrow, that gives you
60 days. Is that not enough time, which is about two months?

MS. MAINIGI: Your Honor, if I may address this.
Again, this is Enu Mainigi for Albertsons.

That is just really not enough time, with all due
respect. I mean, the FTC here, as Mr. Wolf indicated, has had
18 months to do extensive discovery, and a significant part of
that discovery is third-party discovery. If this was a case
where really the discovery was just going to be of two parties
to the action without the need to involve third parties, then I
think something like May could be feasible. But in the
circumstance like this, when there are third parties involved,
the number of counsel involved, the tremendous amounts of
documents that have to be reviewed -- just to pause there for a
minute, Your Honor. The FTC has produced their investigative
file, are in the process of finalizing the production of their
investigative file, but there's just a tremendous amount of
information in there that needs to be digested by us before we
move forward. So I think the August dates will work very well.
I just think May would be an impossibility and would really put

the parties on our side at a tremendous, tremendous
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disadvantage, given the fact that FTC has 18 months of
discovery on us and has produced tens of -- I think in the
order of 13 million documents from 93 separate custodians. So
there's -- I could provide more details if the Court was
interested, but it's a tremendous amount of information and it
is just not possible for us to get that review completed and
third parties deposed by a May hearing.

MR. WOLF: And then, Your Honor, this is Matt Wolf.
Just to add to that -- I agree with everything counsel
suggested. After we get the third-party discovery, we then
need to take the fruits of that and incorporate that and the
experts. Obviously, a big part of this case will be experts'
discussion of the relevant market, definition of that market,
impacts on that market, and the experts can't write their
reports, or at least their useful reports, until they get the
actual evidence from Walmart, Costco, Target, Amazon, and all
the others that play in this space. So we're talking about one
cycle of getting the raw data from the third parties, and then
the next cycle of expert discovery, expert reports, expert
depositions, then we're ready to present to Your Honor for Your
Honor's adjudication.

MR. WEINGARTEN: If I may, Your Honor, James
Weingarten again.

THE COURT: Yes.

MR. WEINGARTEN: The -- I want to be very clear about
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the investigation and the discovery. The vast majority of
discovery from the investigation was discovery from Kroger and
Albertsons. Kroger produced 7 million documents, Albertsons
produced 13 million documents. The defendants, I think, are
fairly charged with knowledge of the material they produced to
the government over the last 18 months. We have -- the FTC has
produced the third-party documents it received. That's 300,000
documents. The one wrinkle on that on numbers of the case are
the third-party documents, and we have voluntarily begun and
completed production of all of those third-party productions to
us, so the defendants have them. So I think the situation is
more akin to what Ms. Mainigi was talking about. This is a
case about competition between Kroger and Albertsons. The vast
majority of the evidence will be evidence from Kroger and
Albertsons. This is a preliminary injunction hearing under a
special standard. The defendants can seek discovery, bring it
to the Court, do what they need to do, and they will continue
to be able to have discovery as part of the administrative
proceeding. So we are comfortable with the May date, and it
avoids having to step on top of the administrative proceeding.

MS. MAINIGI: Your Honor, again, Enu Mainigi for
Albertsons, if I may.

It certainly seems that the date that Your Honor has
suggested of August 26th would accommodate whatever

Mr. Weingarten chooses to do with the administrative hearing,
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but a May date would not be able to accommodate what we need to
do, which a substantial portion of which relates to receiving
the testimony of third parties and then preparing expert
witness reports, as well as preparing expert witnesses. It
certainly seems that the August date that Your Honor has
offered that go into September accommodate everyone's concerns,
and it is the FTC that chose not to sue in the District of
Columbia or any other location that they might normally sue,
but the FTC has chosen to come file their request for
preliminary injunction in Oregon, and so they've got to work
with the availability of the Oregon court, and I do believe
that the August 25th forward date accommodates everybody's
concerns.

MR. WOLF: Kroger certainly agrees with that.

THE COURT: Well, those are the dates that we're
going to put in place. I need to talk to you, though, about
the other dates. We will have motions, the response and the
replies, and once we do that, we need to talk about the
proposed redacted complaint that we haven't addressed yet.

MR. WOLF: Your Honor, this is Matt Wolf. With the
hearing date set, might I suggest that the parties meet and
confer and offer you a proposal? My guess is we're going to be
able to agree on most, if not all, of the interim dates.

THE COURT: That's fine.

MR. WOLF: If there are a handful of dates we
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disagree about, we can submit them to you, but I suspect we can
be efficient with the Court's time if you just give us a couple
days to come up with a stipulated plan with that date in mind.

THE COURT: The Court is more than willing to let the
parties confer with one another. We definitely encourage any
need for conferral at any stage of the litigation.

Let's talk about the proposed redacted complaint.
Clearly a new redacted copy of the complaint needs to be
submitted to the Court because it's not in agreement. I would
hope that counsel, based on how you've presented yourselves
today, can confer and come up with a proposed redacted
complaint that is a joint one, based on what was submitted to
the Court sometime this week.

MS. PFAFFENROTH: Your Honor, this is Sonia
Pfaffenroth for Kroger. We are happy to work together with the
parties to put together a single complaint that we can submit
to the Court this week.

THE COURT: Okay. Do you want to give yourself an
internal deadline? Because it sounds like you're all very
busy, but I also know that attorneys move their calendars
around based on dates.

MS. PFAFFENROTH: If the parties could have until
Friday to work together to put that together for Your Honor,
that would work for Kroger.

THE COURT: That would work for the Court if it works
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for Albertsons.

MR. ANGELI: Yes, Your Honor.

THE COURT: I see local counsel say yes.

MS. MAINIGI: Yes, Your Honor.

THE COURT: Since we have a preliminary hearing date,
the temporary restraining order will remain in place because it
was stipulated. That was the Court's assumption, and I wanted
to verify that while I have all counsel present.

MALE SPEAKER: Yes.

MR. WOLF: Kroger understands, Your Honor.

MS. MAINIGI: And for Albertsons, Your Honor.

THE COURT: All right. Is there anything else we
should do today?

MR. WOLF: Not from Kroger's perspective, Your Honor.

MS. MAINIGI: No, Your Honor. But we do very much
thank you for your time?

THE COURT: I think I heard Mr. Weingarten.

MR. WEINGARTEN: Yes. I was going to say nothing
further, Your Honor. Thank you for the Court's time.

THE COURT: Absolutely. Hopefully the Court has
indicated its availability and willingness to work with counsel
on dates, but if you didn't get that impression, I am saying
that. I do understand what an important issue this is, how
important it is, it's of national interest and importance, and

the Court will be as flexible as the Court can be in light of
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the other matters that it has before it.
And with that, Court is adjourned.
MR. WOLF: We appreciate that, Your Honor.
MS. MAINIGI: Thank you, Your Honor.
MR. WEINGARTEN: Thank you, Your Honor.

(Proceedings concluded at 2:20 p.m.)
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(case called at 12:16:27 p.m. FTR recording time)

THE COURT: Here on 24CV30459. State of Colorado versus Albertsons, C&S
Wholesale -- sale Grocers, and Kroger Company. Entries, please.

MR. BILLER: Good morning, Your Honor. Arthur Biller from the Attorney
General's office on behalf of the State of Colorado. And with me at counsel table
are Eric Smith and Robin Alexander.

THE COURT: Good afternoon.

MR. MILLER: Good morning, Your Honor. Randy Miller on be -- uh, Arnold &
Porter on behalf of Kroger. I'm joined here by my colleagues, Matt Wolf and Sonia
Pfaffenroth.

MR. WOLF: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MS. REILLY: Good afternoon, Your Honor. Katie Reilly with Wheeler Trigg
O'Donnell, um, on behalf of C&S and with me is Steve Holley at the end of the
table from Sullivan & Cromwell.

THE COURT: Good afternoon.

MR. TOLL: Good afternoon, Your Honor. Christopher Toll of Holland & Hart on
behalf of defendant Albertsons, also appearing today for Albertsons in making any
argument is Mike Cowie of Dechert, LLP.

THE COURT: Good afternoon. Thank you for coming in. And then there are quite
a few people on the computer. Does anyone need to enter who's online? For the
Attorney General?

MR. BILLER: No, Your Honor.

MR. WOLF: Not for defendants, Your Honor.
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THE COURT: Thank you. And then, um, okay. Here on the issue of setting the

preliminary slash permanent injunction hearing and other things that have

happened since we came together last. I, um,

parties on March 13th, 2024, plaintiff filed

am aware of the filings from both

a second status report and request

to set preliminary injunction hearing. Defendants filed a combined motion for

permanent injunction hearing date, incorporating the events from Portland and

Washington State. Does it make sense to start with the Attorney General's office?

MR. BILLER: Yes, Your Honor. Thank you.

THE COURT: You're welcome.

MR. BILLER: Um, so Your Honor, I'd like

were in the court's order on March 14th. Um,

to go through the points that, um,

but first just a brief overview. We

filed a preliminary injunction motion to preserve the status quo in this case and

prevent the defendants, uh, from consummating their merger before a final

decision is reached on the merits in this case. We still don't have that relief.

Defendants have not agreed to give us that relief here, and their stipulations or

agreements in other cases do not offer that relief either. So we still have no

assurance that they won't close on the merger before we get a decision on the

merits here. Now, last time we were before Your Honor on March 11th, defendants

were perfectly agreeable to having a hearing

on the preliminary injunction in

either July or August on dates that the court had available. Now, they don't want

to have a preliminary injunction hearing at all. And through these scheduling

maneuvers, they're trying to essentially get

a de facto denial of our preliminary

injunction motion without ever having to respond to our brief. Their proposal

could allow them to close while we're in the middle of trial here, before the

court ever reaches a decision. Not only that,

they're trying to cram a full trial
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on the merits into a tiny window in between the end of the FTC case in Oregon and
their outside date of October 9th, all at the same time that they're also going
to be going to trial in Washington State Court. Now, their proposal isn't even
possible due to the court's availability. Earliest availability is September
30th, as we understand, but it's also not required by the law, and it's in
contravention of Rule 65 and the very nature -- the emergency nature of the
preliminary injunction motion that we filed. And it's all a problem of their own
making, Your Honor. It took them almost a year after announcing the merger to
come up with their proposed divestiture remedy. Now it's taking them several more
months to make changes to that divestiture remedy. What's gonna happen here is
they're gonna try to drop a new divestiture remedy proposal on us at some
unspecified time, more than over a year and a half since announcing their merger,
and expect us to just have a couple of short months with it to analyze it,
conduct discovery on it, ask questions about it, and do all the other things we
have to do to prepare for trial. Simply unworkable. And the whole point of the
preliminary injunction is to avoid that kind of situation and preserve the status
quo while this case proceeds to trial. So I know one of the points in Your
Honor's, uh, order was, um, about, uh, whether we're getting our requested
relief. So as I said, we're not. In the Washington case, the defendants have
promised not to close before, uh, September 26th. That does us no good because
the court's not available for a proposed trial until September 30th, anyway. In
the FTC case in Oregon, there's a, uh, temporary restraining order in effect
pending a final decision on the FTC's preliminary injunction motion. But there
are a couple problems with that. One, the FTC could lose that preliminary

injunction motion before we ever get a decision on the merits here or before we
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even start trial here, or the FTC could settle that case on terms that ar

unfavorable to Colorado. And that's happened before, Your Honor. In 2019.

e

The FTC

let a merger go through between United Health and DaVita, uh, without taking into

account the harm that it would have in Colorado where the parties would've had a

-- a essentially a monopoly in the Colorado Springs area. So the Colorado
Attorney General took action separately and reached a settlement by conse
decree, uh, to provide protection for Colorado consumers. And one that hi
really close to home in this case, in 2015, Albertsons bought Safeway, FT
that one go through without taking into account any markets in Colorado.

didn't mention any relevant markets in Colorado in their complaint. They

nt

ts

C let

They

let a

divestiture remedy go through that did not address Colorado at all. And within

two years, 20 stores in Colorado closed resulting in lost jobs, communiti
losing their supermarkets. And a lot of those lots, as we've pointed out

preliminary injunction motion are still, uh, don't have supermarkets toda
of them are still vacant. They have gyms, various other things, but not

supermarkets. So the point is we can't rely on the FTC and we can't rely
promises that they've made in other cases that don't provide us the relie
we're requesting in our preliminary injunction motion, which is to preven
parties from merging before we get a final decision on the merits here. N
second, uh, Your Honor asked, uh, why a preliminary injunction hearing he
to proceed before the FTC case in Oregon? Well, for the reasons I mention
Honor, we're not getting the relief that we've requested and whatever pro
there is from the other cases could evaporate before we ever get to a tri
Meaning a decision here could be meaningless if we go last. Nothing requi

state case to be subordinate as defendants have put it to a federal case.

es

in our

y. A lot

on

f that

t the

ow

re has

ed, Your

tection

al here.

res a

State
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antitrust law,

for one thing, actually predates federal antitrust law. In

Congress in passing federal antitrust laws made it clear that it intended to

supplement not supplant state antitrust law. There's plenty of cases on that,

Your Honor,

was reported at 490 US 93, quote,

but

the US Supreme Court in California versus a RC America Corp, which

supplement not displace state antitrust remedies. And there's a citation of

Congress intended the federal antitrust laws to

legislative history and the court goes on, and on several prior occasions, the

court has recognized that the federal antitrust laws do not preempt state law.

Now, that's true even if there's interstate commerce where national issues

implicated. Again, the US Supreme Court's Standard 0Oil Company of Kentucky ve

Tennessee reported at 217 US 413. The mere fact of state law may also impact

interstate commerce, quote, does not invalidate it. Ninth Circuit in Redwood

Theaters versus Festival Enterprises at 908 F Second 477.

retain vitality in dealing with matters which significantly affect local

interests,

rsus

State antitrust laws

even if they also have interstate aspects. And just one more from the

Fifth Circuit, Your Honor, Pounds Photographic labs versus Noritsu America Co

at 818 F second 1219, a state is not generally prohibited from giving effect

its antitrust laws because the regulation affects interstate commerce. So the

point, Your Honor, is we are co-equal enforcers with the federal government,

e

to

and

Congress recently reaffirmed that role through the State Antitrust Enforcement

Venue Act whereby they ensure that State attorneys general, uh, get to litiga

and form their choice and are exempt from multi-district litigation and being

consolidated with other cases. So state -- uh, state antitrust cases and fede

te

ral

antitrust cases can proceed in parallel together. One doesn't take precedent over

the other.

Now,

defendants also mentioned some efficiencies that they think,

uh,
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would come out of waiting for the Oregon case to go first. Um, there's really no
efficiencies that would require waiting for one thing. There's no preclusion from
the Oregon case on this case. Defendants say they may be stipulations that could
be reached based on witness testimony in the Oregon case. That's all really
speculative at this point, at best. It probably won't save significant time. A
factual record still has to be established here and whatever efficiencies there
may be, go both ways. If this case goes first, they may get some efficiencies in
terms of what they have to talk about with Colorado markets in the Oregon case.
So any —-- any efficiencies, don't counsel one case going in front of the other.
And none of that is caused to let them potentially close on their merger before
we get a decision on the merits in this case. And the real issue for them is not
about sequencing, it's that they just don't want a preliminary injunction
hearing. They said it in their submission. Defendants object to any request by
the Colorado Attorney General to hold only a preliminary injunction hearing.
That's in the last paragraph of their submission. So they don't wanna respond to
their PI, uh, they don't wanna have the PI hearing, they just want to push this
off as far as they can and hope that they'll be free to close by the -- before
this court ends up doing anything. We need to preserve the status quo, and the
only way to do that is to hold the preliminary injunction hearing here first. As
the court in Rathke said, uh, Colorado Supreme Court 648 P second 648,
preliminary injunctive relief is designed, quote, to preserve the power of the
district court to render a meaningful decision following a trial on the merits.
We can't have a meaningful decision here if they're allowed to close before we
ever get there. Now, last, uh, Your Honor, asked about differences between the

preliminary injunction motion and the permanent injunction hearing, essentially a
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trial on the merits, um, and whether there are reasons not to consolidate at this
point. First of all, Your Honor, standard procedure to have a preliminary
injunction hearing followed by a trial on the merits. Uh, as the Colorado Supreme
Court has said Graham v Hoyl -- uh, Hoyl at 157 Colorado 338. We have
consistently held that the matter of a preliminary injunction is to prevent
further harm where harm is alleged or otherwise grant emergency relief and that a
hearing on the merits is contemplated at a later date. Colorado Court of Appeals
similar, Litinsky versus Querard 683 P second 816. In granting a preliminary
injunction, the court should not attempt to do what can be done only after a full
hearing and final decree. Uh, the US Supreme Court has also talked about this in
terms of the federal, uh, preliminary injunction standard, uh, in University of
Texas versus Camenisch at 451 US 390. The purpose of a preliminary injunction is
merely to preserve the relative positions of the parties until a trial on the
merits can be held. Given this limited purpose and given the haste that is often
necessary if those positions are to be preserved, a preliminary injunction is
customarily granted on the basis of procedures that are less formal and evidence
that is less complete than the trial on the merits. A party thus is not required
to prove his case in full at a preliminary injunction hearing. The rule -- excuse
me, the rule -- the standard on Rule 65 is in line with this procedure. Uh, the
rule says the court may order the trial of the action on the merits to be
advanced and consolidated with the hearing of the application for a PI. One
important thing to note there, in contrary, um, to what these cases all lay out,
defendants have it backwards. They wanna delay the preliminary injunction hearing
into a trial on the merits where the only thing the rule allows is you have a

preliminary injunction hearing and you decide whether you should advance a trial
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10

on the merits into that. Um, but the only circumstances where such consolidation
is appropriate, uh, is where either you have no dispute on material facts or the
identical evidence is gonna be presented at a preliminary injunction hearing as
at a trial on the merits. And, um, here obviously we've got material facts and
dispute, and the evidence is not going to be identical. Uh, and the main issue
there is with the divestiture remedy. First of all, as we've argued in our
preliminary injunction motion, divestiture remedy is not a proper topic for a
preliminary injunction hearing. Uh, it's a remedy. And the question of remedies
are to be considered at a trial after determination of liability. Under this
approach, Your Honor, and upon further consideration, we actually think the
preliminary injunction could be held in less than two weeks. We think we could do
it in a week, um, as long as the divestiture remedy is not part of the scope. And
I'll just point out that defendants also characterize divestiture as a remedy. In
the motion to dismiss they just filed last week, no fewer than six times they
refer to the divestiture as a remedy. Even on their introduction on page 2,
Colorado specific equitable relief, i.e divestitures would be the remedy. So even
if, um, you do hear a -- a divestiture remedy at the preliminary injunction
hearing, um, it's not gonna be the same divestiture remedy at trial more so —--
uh, most likely. They've already shown us that they wanna move the goalposts on
the divestiture remedy. They made their proposal back in September. They've been
working on changing it. We don't know when it's gonna be changed or what those
changes are gonna be look like -- are gonna look like, but it's gonna come at
some point in the future. And whatever divestiture remedy exists now is not the
one that we're gonna have at trial. So trial's gonna look a lot different than a

preliminary injunction hearing either way. The divestiture remedy also is



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page sdtiBd:1€UBLIC

11

unprecedented in its complexity. Typically in these -- in these -- in merger
cases, you're looking at divestiture of a standalone business line. You've got
one market or maybe a couple big markets that you're looking at, and you've got
an established competitor who's coming in as a divestiture buyer, uh, who needs
very little transition assistance. We've got the complete opposite here, which
makes it incredibly difficult to evaluate and requires a lot of time. They're
transferring a hodgepodge of assets from both sides of the transaction in various
places. We've got highly localized markets that we need to look at. And we've got
a new competitor in C&S that's got none of the established infrastructure that
national grocery chains like Kroger and Albertsons have. That means you've got
ana —-- analyze every single local market to understand the effect of the
divestiture on those local markets. You've got to understand how all the pieces
fit together that they're trying to give to C&S. And overall, you got to see if
C&S can replace the competition that's gonna be lost from, uh, Albertsons merging
into Kroger -- Kroger. And it all gets harder when you have a moving target. So
just to put that in perspective, they've been working on this for over a year-
and-a-half and counting, and they want to give us just a couple short months with
whatever divestiture remedy they come up with and expect us to be ready for
trial. It's just unworkable. Couple other key differences between a preliminary
injunction hearing and trial on the merits, Your Honor, the evidentiary standards
are different. They're relaxed at a preliminary injunction hearing, and on a
preliminary injunction, we only need to show a reasonable probability of success
pursuant to the wrath beef factors, uh, whereas at trial we'll have to obviously
meet our burden. Rule 65 nevertheless does provide for efficiencies. Uh, the rule

says even when consolidation is not ordered, any evidence received upon an
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application for a preliminary injunction would be admissible upon a trial on the
merits, uh, and becomes part of the record on the trial and need not be repeated
upon the trial. So any evidence that's entered at the preliminary injunction
hearing as long as it's admissible at trial, becomes part of the trial record. So
there's still efficiencies in having the preliminary injunction hearing first.
Couple last words on defendant's proposal, Your Honor. Their proposal still has
us going to trial twice because what they wanna do is they want to bifurcate
Count I, which is the claim against the merger, uh, and Count II, the claim on
the no poach non-solicitation agreements. So they wanna go to trial on the
merger, uh, in September or some early time, and then they wanna have a second
trial on Count II at some point thereafter. Again, we just want a preliminary
injunction hearing and a trial on both claims. That's it. Which is standard
procedure. And there's also no reason to bifurcate, uh, the claims in this case
anyway. Uh, because, uh, the no poaching non-solicitation agreement is relevant,
uh, to, uh, the merger claim. It's evidence of coordinated effects. Um, so
there's really no reason to split those up and have two trials. The only reason
the parties are arguing for all this, Your Honor, is because they're
contractually required to do so. Merger agreement Section 6.3 E basically says
that if any proceeding is instituted challenging the merger as violating any
antitrust law, uh, Kroger has to, among other things, uh, take all actions to
eliminate each and every impediment under any antitrust law to close the
transaction prior to the outside date. So the only reason they're making this
argument, which doesn't make any sense, is because they're contractually required
to do it. Nevertheless, they can still modify their contract, they can extend the

outside date. It's not uncommon to do that in merger cases. We cited an example
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in our submission from the AT&T Time Warner merger, where the court made it clear
that there wasn't gonna be a decision on the merits before the outside date. So
the court extended the outside date, provided several months more time, trial was
completed, a decision, uh, was rendered before that extended outside date.
Actually, had a happy ending for those parties because they ended up merging. Um,
and if -- if the parties, uh, can't -- it's on the parties to explain why they
can't go beyond their outside date. Uh, as the DC Circuit said in FTC versus H.J.
Hinez 246 F Third 708, if the merger makes economic sense now, the appellees have
offered no reason why it would not do so later. Meaning if they think the merger
makes sense today, they should explain why it doesn't make sense to on October
10th or November 1lst or December 30th or some other date. So what we're proposing
is that we have a preliminary injunction hearing in July or earlier, followed by
a trial on the merits, standard procedure. And, uh, we can figure out a trial
schedule later. But the most important thing is to preserve the status quo and
make sure that the parties don't merge so that we can have a meaningful decision
in this case, Your Honor.

THE COURT: Before you —-

MR. BILLER: Answer any questions, or --

THE COURT: Thank you.

MR. BILLER: -- I'd also like to reserve some time after defendants.

THE COURT: We -- we have plenty of time. I -- I don't have anything else
this afternoon. Couldn't the State join the FTC action in Oregon?

MR. BILLER: We could have, Your Honor, but there was no requirement on us to
do that.

THE COURT: If -- if the state were, could you -- could the state do it now?
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Is it too late?

MR. BILLER: I don't know what the deadline is in that case for an amended
complaint. Um, so I -- I don't know whether procedurally that's still possible
there. Um, but again, Your Honor, we are co-equal enforcers with the federal
government. We have every right to enforce our own state antitrust laws, and the
defendants, uh, have to comply with the antitrust laws in every state as well as
the federal antitrust laws.

THE COURT: Your position on five days now, is that -- you -- you think the
entire both sides can present their evidence in -- in five days?

MR. BILLER: On a preliminary injunction hearing, yes.

THE COURT: On the preliminary injunction hearing,

MR. BILLER: Yes, we think we can do it in a week, uh, provided that the
divestiture remedy is not within the scope of that hearing, which we think it
should not be.

THE COURT: Is that five days estimate based on conferral or is that Your
independent estimate?

MR. BILLER: Independent, Your Honor.

THE COURT: Thank you.

MR. BILLER: Thank you.

THE COURT: For the defendants.

MR. WOLF: Thank you, Your Honor. Matthew Wolf, Arnold & Porter, for Kroger,
to -- to begin with to answer Your Honor's question about Oregon. Uh, not only
are they free to join Oregon, we're intending as part of another process to
actually formally invite them to join the Oregon proceeding. Uh, we will have no

objection and we think it would, uh, ensure, uh, consistency and -- and allow for
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a number of efficiencies.
THE COURT: Do you believe they -- they're going to be forced to accept that
invitation?
MR. WOLF: It's an interesting question, Your Honor. There -- there are -- as

presented in the motion to dismiss, there are significant dormant Commerce Clause
issues. Uh, and there is a bit of a disconnect between the statements of
liability in, uh, the AG's complaint and the remedy they seek. And bit of a
disconnect might be a bit of an understatement on my part. Uh, and depending on
what the remedy they're actually seeking, uh, I'm not sure if they're correct
when they say there's no collateral estoppel effect, I'm not sure they're -- uh,
that they're not gonna be -- there isn't gonna be a authority that suggests they
should and perhaps must join an Oregon depending upon the relief they seek. Um,
at the moment, they're seeking an injunction against the merger as a whole,
including as to the other 49 states. And we think that that is impermissible. But
if they're gonna stick to their guns, uh, that -- and they're not gonna amend
their complaint to make it clear that they're only focusing on a Cal -- Colorado
based remedy, uh, that not only should the complaint be dismissed, but if they
want to, uh, seek relief, they should do it, they have to do it in the context of
a federal i.e. national proceeding.

THE COURT: Thank you.

MR. WOLF: Um, so, Your Honor, I -- I -- I have to confess, I'm a bit
perplexed, uh, as to where counsel my friend started. We have made it clear that
we are willing, uh, to enter a stipulated TRO similar to the one we agreed to
with Washington State in the context of this proceeding. And let me, before I get

into argument, just lay our proposal on the table. We propose a September 9th
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permanent injunction trial date, and we would agree not to close pending the
start of that hearing. Uh, that's not a trick, Your Honor. It's just that once
we're in front of you, if anything changes, you can argue -- enter a TRO from the

bench if something happens. Uh, so we would propose that we start on September
9th, we believe with a Colorado focused inquiry if we are there, and I'll talk
about in a moment why I think this is all moot. Uh, but with a Colorado focused
inquiry, we are confident that we can do the trial as a -- as a whole in Your
Honor's permitted trial dates. We do not think this is gonna be terribly
complicated or terribly long focusing on Colorado conduct, Colorado impact,
Colorado law. So let's next turn to the divestiture proposal. We -- we heard a
lot about divestitures. At the heart of this deal is a proposal to our friends at
C&S. I will tell you, Your Honor, that we have reached a handshake deal with C&S
for an enhanced divestiture package. Now, had Colorado not decided to go it
alone, to break off from the other nine states and file suit on their own, they
would already have great insight into that package because the FTC already knows
a substantial part of that package. But nonetheless, we hope in the coming days
that we will be presenting to the AG and to Your Honor, uh, a -- uh, in writing a
new divesture proposal based on the old one, but enhanced that we believe will
obviate all of the Colorado Attorney General's concerns. We would be surprised,
although never shocked, uh, we would be surprised if in light of that new
divestiture proposal Colorado maintains the suit at all. We believe that all of
their stated concerns will be addressed. If they aren't, if they still maintain a
suit, however, that suit would be substantially narrower and that suit could
certainly be resolved in the time allotted by Your Honor, beginning on September

9th. Uh, we were suggested that we've moved the goalposts. Uh, another way to
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read that is we've listened to the regulators. We put forward a proposal
originally that we believed would solve all of the antitrust concerns that the
federal and state regulators would have. Well, not surprisingly, but
unfortunately, they presented additional concerns to the parties during the
negotiation process. The divestiture package addresses those concerns. So it's
not moving goalposts, it's responding to authorities. That's what we're supposed
to do. That's what we've done. And we believe that this package will make this
merger not only lawful, but much more than that essential, entirely beneficial to
customers, to the labor unions, to the states, to the federal government, to the
community at large. This will be a positive, not only a net positive, but an
overwhelmingly beneficial transaction for those that shop in the neighborhood
grocery stores around this country. And that's in part because of this improved
divestiture package we've been talking about. I'm gonna talk briefly because I'm
sure Your Honor has questions about some of the individual points that counsel
made. Uh, first of all, the -- the -- the topic of efficiencies. If Your Honor
remembers, I barely remember from high school geometry, but Venn diagrams. The
Colorado action is a lesser included -- uh, Colorado claims are a lesser included
part of the Oregon claims of the federal claims. Colorado is addressed. It's part
of the Oregon complaint. Of course, the opposite is not and cannot be true. Any
issues as to the 49 states other than, uh, Colorado will not be tried, cannot be
tried, should not be tried in this courtroom. So efficiencies are a one-way
street. Whatever happens in Oregon will benefit us here, uh, but -- but not in a
material way, uh, vice versa. So why are we having this discussion today? And I -
- I'm gonna end on this and -- and then take Your Honor's questions. The state

has told us multiple times today, and I'll -- I'm use -- as best I could, write
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this down quickly, quote, we are not required to pro -- prove our case in full at
a preliminary injunction proceeding. And that's the point of state's argument. At
a PI hearing, a preliminary injunction hearing, you're gonna hear a lot from the
state about lesser burdens, about not needing to put on their entire case, about
forgiving evidentiary problems, about looking the other way to loopholes in gaps
in their evidence, in their proof. Because in all -- in all, Your Honor, all
we're trying to do is maintain the status quo. But as his -- as counsel
suggested, if they can quote, maintain the status quo, end quote, pass the
October end date, they've killed the deal. And that's the purpose here. They
haven't even proposed a permanent injunction trial date. They haven't even
suggested when that would be. Well, they can fully prepare for a September 9th
trial date, a permanent injunction trial date on the merits with -- with the 18
month head start they had when they were coordinating with the federal
government. We -- we need to only do this once, and then the lower standard will
not be used as a cudgel against my client and my colleagues' clients to kill the
deal on a, quote, less than proving this case in full, end quote, standard. Uh,
and -- and that's the -- that's -- that's the -- that's what's happening here. We
want this court if it's going to consider the issues, if it's not obviated by
happened -- what happened in Oregon, if it ever has to get to the issues in play
after the state reviews the divestiture package in total, we want this court to
review it based on a full, fair and complete record to decide what is best for
Oregon consumers, what is -- excuse me, Colorado consumers, what is best for
Colorado laborers, not based on an incomplete, lower standard threshold for
preliminary injunctive relief. With that, Your Honor, unless you have questions,

I will relinquish.
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THE COURT: I -- I do. Uh, what's special about October 9th? As in, why —--
why does that become sacrosanct in a way when other courts in this court are
trying to figure out how to set these hearings and resolve the complaints that
have been raised?
MR. WOLF: I -- I -- I understand Your question, Your Honor, and obviously at

the end of the day, Your Honor, drives the train on his schedule. Uh, there are,
just to give some practical considerations, the outside date is the date that,
for example, the creditors for C&S have committed, and I -- I -- I don't wanna
get into too much specific, Steven, please jump up if I'm saying something I
shouldn't be saying. But the folks that have lined up to finance the deal have
made commitments up to and including, but that end, on that date. There are
shareholder votes that have contemplated up to including that date. So it is --
it is not to say that that date can never be moved, but to say that it is not a
material, a -- a -- a significant, a very high hurdle to clear to get the date
moved would be untrue. There are real world implications, real world challenges
to moving that date. If Your Honor told us we had no choice, we'd figure it out.
Um, but -- but it would not be trivial. It would not be difficult. It would not
be cheap. It would not be free. It would not be pain free.

THE COURT: And the Federal District court matter is set from, for three
weeks, from August 26th through September 13th?

MR. WOLF: Your Honor, that's how much time she's allotted. We suspect it
will be materially less than that. Um, that was -- I -- I would hope we'd get

that done in 10 days, maybe less. That's how much time she booked though.

THE COURT: Your idea is that we would start here on September 9th, and then

Washington State starts the following Monday on September 16th?
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MR. WOLF: That's what -- what we're proposing, Your Honor. That's correct.
THE COURT: How long for the entire thing, from Your perspective, both the --
and —-- and is it correct that this would be the preliminary permanent injunction
and claim 2, the competition issue?
MR. WOLF: Your Honor, claim 2, we believe, and -- and as laid out in motion

to dismiss is, uh, facially, uh, not a viable claim under the statute that was
cited. It just doesn't carry water. The other thing about Claim 2 is it's about
past events. So there's no injunction component to that. Um, there's no reason we
would have to address it concurrently. They're free to, if they want to cite
evidence from the activities, as, you know, if they want to paint my, uh, client
with a brush, they're free to do that to Your Honor. We think it will suggest
what -- what they think of the merits issues. But -- but as to the actual remedy,
we don't think the law provides for it. We think it'll be disposed of in the
motion to dismiss. And it certainly is the tip of the tail of the dog in this
dispute and shouldn't guide our consideration of when we should try the -- the --
the merger issues in play. Did that answer Your Honor's question?

THE COURT: There's nothing about claim 2 from Your client's perspective that
says it has to go at the same time as --

MR. WOLF: Absolutely not.

THE COURT: -- either of the injunct -- potential injunctive reliefs, and it
-- it's a separate issue based on the allegations that I understand, or --

MR. WOLF: It could be tried in 2025, Your Honor, if a trial's necessary. But
let me assure you, if that's the only thing outstanding, I am completely
confident that the AG's office and our clients would -- if it survives a motion

to dismiss, it would be resolved in 15 minutes.
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THE COURT: What about the argument from Mr. Biller that the Attorney General
has a right and it is proper for the antitrust allegations that have been raised
here to be dealt with in Colorado, independently of timelines, et cetera, in
other states, in federal district court?

MR. WOLF: Your Honor, I -- I -- that is true as far as it goes. Um, now of
course, the Colorado, um, statute is modeled, is explicitly based on federal
antitrust law. It's largely, if not entirely of coextensive, um, with -- with
federal antitrust law. But in any event, uh, there is no doubt that the FTC has a
nationwide purview. And when the remedy they currently seek is a nationwide
remedy as a matter of comedy, as a matter of the dormant Commerce Clause, as a
matter of common sense, the discussion about whether a decision about whether
this deal goes through in total should be made at the national level. If there
are Colorado unique issues, uh, then Colorado can uniquely, uh, address them and
it's fair for them to do so. But obviously that's a much narrower set of issues
than will be tried in Oregon that will -- and not co-extensive with what will be
tried in Washington. And so I -- I -- I'm not suggesting that Colorado doesn't
have an important role to play, I'm just saying it's a much narrower role.

THE COURT: Couldn't the district court judge in Oregon say, I'm going to

address -- her order, could address every state involved in this merger except
for Colorado? Could -- is that a possible outcome from her decisions?
MR. WOLF: That's an interesting question, Your Honor. I -- I -- first of

all, I don't believe the FTC would agree to that because the FTC has a nationwide
mandate, so I can't imagine they would skive that off, um, and I can't imagine
the judge would do so without the FTCs approval, uh, because the FTC has co-

extensive national -- coextensive right to police antitrust law in Colorado. So I



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page 7iBd:1€eUBLIC

22

-- I don't envision that as a practical matter happening. I don't know as a legal
matter whether that's possible, and I just can't answer that standing here today,
Your Honor,

THE COURT: What prejudice does Your client and the other defendants suffer
by a preliminary injunction hearing starting on July 19th in this courtroom?

MR. WOLF: The prejudice -- um, there's some practical prejudice, which I'1l1l

get into in a moment. The primary prejudice though, arises from the maintenance

of the preliminary injunction until the permanent injunction. Right. We -- we
haven't yet heard when -- if you were to tell me a preliminary injunction enters
on July 19th and a permanent injunction -- we -- we'll stipulate to that if we

have a permanent injunction hearing starting on September 9th. Um, the point is,
when is -- when is that if under this lower threshold, this lesser standard, they
win, where they couldn't win under the ultimate standard, when is that yoke off
our back? When do we get to prove under the -- the real standard, the full
standard, when do we get to prove that this merger is good for the American
people and therefore we can close? Uh, what we've heard for that from them the
only -- the inclination like late fall, well, that's too late. Uh, the -- the
merger has died at that point without ever having put their proof to the paces,
paces to the proof. I'm not sure how that phrase goes, but I think you get --
Your Honor understands my point. So it's -- it's not -- the -- the PI is
inconvenient in a way we can deal with, but it's inconvenient in the midst of all
these other proceedings. The problem is having the preliminary injunction hanging
over us, preventing the deal closing even after we win in Oregon, even after we
win in Washington, just waiting for a trial on the merits here, uh, to pass a

point where the deal could die, uh, uh, because of outside date issues. And
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otherwise, as we await a trial that now suddenly the AG is no longer motivated to
have on an expedited basis. They've got what they want, then the longer they
delay the -- the permanent injunction, the more likely they kill the deal without
having to -- ever having to prove the deal was unlawful.

THE COURT: Thank you.

MR. WOLF: Thank you, Your Honor.

THE COURT: Since we have the time, I'm gonna let everyone say everything
they wanna say today. So reply.

MR. BILLER: Thank you, Your Honor. Um, let me address the points that, uh,
Mr. Wolf made. Um, so, uh, first of all, uh, in terms of whether we would join
the Oregon case, we're not gonna join the Oregon case. We filed this case under
the Colorado State Antitrust Laws. Um, we think they -- that, you know, as I
said, the merger has to be legal under federal and state antitrust laws. Um, and,
uh, this goes back to some of the points that I was making, but for example, the
—-- the Redwood Theaters case from the Ninth Circuit that I cited, uh, that
similar argument was made there. It's a nationwide industry. It should be
governed by federal laws. Court rejected that argument and said that the state
antitrust laws still apply. They're not preempted. Um, and I don't want to put
the cart before the horse too much here, but the motion to dismiss that they
filed raising the dormant Commerce Clause arguments. I think the cases that we've
laid out show that those arguments have no merit. Um, but we look forward to
briefing that in full. There's no -- there's no constitutional bar, uh, to us
bringing our own claim under our own state laws, uh, for conduct that they're
doing in the state of Colorado, they're trying to merge in this state, and they

have to comply with our laws. Uh, in terms of the divestiture remedy, Your Honor,
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um, this is the first that we've heard of a -- of a handshake deal as -- as Mr.
Wolf put it. We appreciate that they, you know, their position that they're
listening to the regulators. But forgive me if I feel like Charlie Brown kicking
the football here, because we've heard that before. We heard that the remedy that
they were proposing in September was gonna address all our concerns. After that
there was a lot of discussions over the course of the next five months. We laid
out our concerns. They said they were hearing our concerns. They proposed certain
modifications. Uh, I think there were two or three additional modifications that
were being negotiated. Uh, none of those addressed our concerns. Um, and, uh,
just to set the record straight, Your Honor, the FTC terminated discussions, uh,
with the parties at the end of January. It wasn't that we went off on our own.
Uh, we were very much part of the group investigating this the whole time. The
FTC sent them a notice under their timing agreement that they had, which
basically triggered a 28 day period in which the FTC either had to file a case
where the defendants would be free to close. But that notice was basically the
FTC telling them, we don't think more discussions about the divestiture remedy
would be, uh, productive at this time. So we're triggering that timing under the
agreement. Um, so there were no more discussions being had at the time that we
filed our suit and the FTC filed their suit just two weeks after us. Um, in terms
of a trial date, Your Honor, um, you know, we think this should really start from
the proposition that this is a highly complex case. As I mentioned, it's got an
incredibly complicated divestiture remedy that is unprecedented. Uh, and starting
from that point, you know, the normal procedure here would be to have a trial
within a year of filing. We are willing to move faster. We understand there are

concerns about, you know, holding this deal up for too long. We'd be willing to
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go towards the end of the year, maybe even November, which is just a couple of
months more than what they're asking for. But in the meantime, we need to have an
assurance that they're not gonna close. And even when Mr. Wolf was up here, he
didn't give that assurance. He's saying, well, we're willing not to close up to a
certain day. And, you know, he accuses us of using the preliminary injunction
motion as a cudgel. They're trying to use the outside date as a cudgel on us and
on the court system because they're saying everything's got to be done before
October 9th. Never mind that we're taking a year and a half to try to figure this
thing out. You guys now all have to hurry up and get this thing done before
October 9th. And as -- you know, as to the financing and the shareholder votes
and all those kinds of things, you know, uh, they may be carry some weight. But,
uh, those are private equities as -- as courts have filed, including the, uh, FTC
versus H.J. Heinz case that I referred to earlier. Um, you know, the parties
there made similar arguments about a preliminary injunction, and the court said
those are private equities. They don't outweigh the public interest in making
sure that Colorado consumers are protected, uh, and that they don't close the
merger before we get a decision on the merits in this case. Um, and I think I've
addressed the points that I wanted to, uh, address for Mr. Wolf. So if, Your
Honor, has any other questions.

THE COURT: Mr. Wolf's proposal about it stipulating to a preliminary
injunction until a September trial on the merits, what are Your thoughts about
that?

MR. BILLER: Again, he's not stipulating to a preliminary injunction. He's --
he's -- he's stipulating to it on the condition that everything gets done before

a certain date. And, uh, you know, we frankly disagree that we could get it all
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done before October 9th. Uh, if -- even if we start on September 9th, uh, it's a
complex trial, it's gonna take more time than, um, you know, a preliminary
injunction hearing would take, obviously. Um, we don't think there's as -- as
many efficiencies, um, as they do. We think a trial on the merits would probably
be something more like three weeks in this case. Um, and so to get the trial
done, and for, Your Honor, to enter a decision all before October 9th, we think
is incredibly impractical. Not to mention the burden that it puts on the
government, uh, on the front end. They say they've got a handshake deal, sounds
like something's not signed yet, so they're still working things out. We don't
know when we're going to get that, uh, revised, uh, remedy proposal. And once we
get it, if you're talking about a September 9th trial date, that means you have
to close fact discovery July, maybe early August at the very latest, and then do
expert discovery. So they're only giving us a couple months with something that
they've now been trying to figure out for over a year and a half. It's just
unworkable. And -- and again, it's -- it's on them to show why they can't wait
just a couple more months to give the government more time to evaluate their
divestiture remedy and get prepared, uh, for a full trial so everybody can put
all their evidence on the record. Uh, we can do this in a thorough way, we can do
it the right way, and we can make sure we get the right decision.

THE COURT: Your proposal for trial on the merits is October, November, is
that correct?

MR. BILLER: We'd be prepared to go in November, Your Honor.

THE COURT: Three weeks all in is Your estimate?

MR. BILLER: We think so, yes, Your Honor.

THE COURT: There had been some discussion about a stipulated temporary
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restraining order when we were here last, if I remember correctly. Let me look at
my notes. Uh, I'm sorry. A protective order, not a temporary restraining order.
Protective order. Has there been any progress on that or anything --

MR. BILLER: Yes, Your Honor.

THE COURT: -- I need to do about that?

MR. BILLER: There is -- I think we're down to one final issue. Uh, we sent
them some comments back on Friday afternoon. Um, so, uh, we're hopeful that we
can work out that last piece, um, and get something in the court very soon.

THE COURT: I just didn't wanna leave that out there and -- and not address
it. If there was something I needed to do from Your perspective, 1s whatever
discovery that needs to occur possible before a potential start day of July 19th?

MR. BILLER: Yes, Your Honor. We -- for a preliminary injunction hearing, I -
- we think we just need some limited expedited discovery, uh, and we think we
could do that in the time that we have. Uh, and again, a —-- a question is gonna
be whether the divestiture remedy is within the scope of that hearing. Uh, we --
as, as I've said, we think it's not in the scope of a preliminary injunction
hearing, and that significantly, uh, streamlines the case because of how
complicated the divestiture remedy proposal is. Um, so we think we could
absolutely be prepared for a PI hearing in July.

THE COURT: Thank you. Mr. Wolf.

MR. WOLF: Yes, Your Honor. Um, first of all, on the last point, divestiture
will absolutely be part of whatever hearing or hearings we have. It's part of the
federal preliminary injunction hearing in August. Uh, it is as the fed -- the
Supreme Court has told us the preferred approach, uh, the preferred analysis in

cases like this. And Your Honor, we've -- we've heard about burden and why
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November is so important. Let's just focus on the fact for the moment that the
federal government and nine states have told the judge in Oregon that they're
gonna be prepared to go to a hearing in late August on nationwide issues on the
entirety of the merger. All discovery will be completed by then. Orders of
magnitude larger than the discovery that will be required for the permanent
injunction case here. Uh, so there is no reason why the state with its resources
can't be ready for a September 9th trial on the Colorado specific issues. It --
it's -- it's -- it's all gonna be concurrent anyway. We're gonna be coordinating
among the three cases so that depositions don't get taken three times so that
documents produced in one case can be used in the other case. They're all gonna
be coordinated. And so for discovery to be complete in time for an August -- late
August PI proceeding, clearly it will need to be done in time for us September
proceeding in this court. Uh, so the burden issue rings hollow in light of the
circumstances. There is no way, no reason to believe, no logical, uh, basis to
say that it's too burdensome or not practical to be ready for a September trial
on the merits on Colorado specific issues. Uh, unless Your Honor has further
questions, uh, I -- I -- I believe I've addressed everything that counsel just
addressed you.

THE COURT: You mentioned when I asked you about the prejudice question with
respect to starting on July 19th, are there other things that you haven't brought
up about why Your clients wouldn't be able to proceed with preliminary injunction
on the 19th?

MR. WOLF: Your Honor, the primary reason is the risk of the preliminary
injunction staying open past October 9th. That will be incredibly detrimental,

likely fatal to the deal. Putting that aside for the moment I just talked about
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the coordination of discovery. We're gonna be coordinating discovery with
Washington State and with the federal -- uh, federal Trade Commission and nine
other states with a target of late August being completed. If we have a
preliminary injunction proceeding in mid-July, we're gonna be off track with the
other two proceedings. We're gonna have to do things more quickly than the other
two proceedings. They're gonna be taking our CEO, we're gonna be taking their
expert witnesses. We're gonna have to be getting the expert witness, uh, uh,
reports much quicker. We're gonna be having to do the third party discovery much
quicker. Third party discovery is gonna be critical in this case, Your Honor,
because obviously what -- uh, Amazon and Walmart and Costco and -- and all the
other grocery providers, what their business looks like, what their perception of
the market and competitors looks like is an essential part of this case. To get
that discovery in time for a mid-July hearing will be a herculean challenge. Um,
we already have started to see objections to our subpoenas from some of these
parties. We're gonna have to throw work through motions to compel process and
Bentonville, Arkansas and Seattle, Washington, and -- and the like. And that will
be challenging to get done in time. And then we're gonna be right back in the
circumstance where plaintiff says, well, Your Honor, that doesn't matter that
they don't have Amazon's discovery or Walmart's discovery 'cause we don't need a
complete record. We can do this by the seat of our pants. Just enter the PI and
let the chips fall where they may. Well, we know what that will mean for the
deal. It will mean it's evaluated on a far less than complete record, and it
threatens to be killed when it shouldn't.

THE COURT: What as to Mr. Biller's thought that a full trial on the merits

would require three weeks?
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MR. WOLF: That is an astounding estimate from our perspective, Your Honor.
We're gonna do, ideally two thirds of that in Oregon, where the judge has
acknowledged it's the whole ball of wax. I mean, there's no illusion that it will
be a partial proceeding for a nationwide consideration of the merger. We're gonna
do that in two to three weeks. If -- if -- if we can do 50 states in two to three
weeks, we can do one state in a lot less than that.

THE COURT: Doesn't the Attorney General here get to develop his factual
record and -- and ask witnesses, Your experts, have their witnesses come in and
say consumer behavior competition, all of this stuff?

MR. WOLF: Uh, absolutely. But it will be limited to that -- the -- within
the -- the boundaries of the state. So the question is, what does the market look
like in Denver? What does it look like in Colorado Springs? We don't need to
worry about what the market looks like in Southern Los Angeles or -- or Austin,
Texas. All that testimony that will be relevant potentially in Oregon will be
utterly unnecessary here. So counsel absolutely has a right to put on his case
and to fully try the case, but to try it limited to the state of Colorado. And
that takes a lot less time

THE COURT: Because the scale is smaller?

MR. WOLF: Right. Because we're talking about one -- and this is not right,
it's probably more like one 30th of the markets, but we -- we'll just call it
that because one 30th of the markets, based on my back of the envelope math will
be in play in this case as opposed to in Oregon.

THE COURT: Your proposal of September 9th for two weeks say, because it
sounds like you think it's less than three. The original asks have been two --

one week, two weeks.
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MR. WOLF: I -- I would -- I -- yes, for sure. One week. We -- we believe we
could do it in one week if that's what Your Honor's schedule requires. If you had
a little more time, we could probably benefit from it, but there's also things we
can do in advance of it, pretrial and all that we can get an awful lot done in
advance.

THE COURT: Which leaves one to three potential weeks to make a decision and
issue an order. Two of those weeks, I'm not in the country, the 16th through the
27th, which creates a logistical challenge on contemplating and issuing an order,
not to mention the opportunity for the parties to issue -- uh, submit proposed
findings. Other things, I imagine, uh, there would be a request for proposed
findings because, um, that's just a hunch.

MR. WOLF: Yeah --- yeah.

THE COURT: But that's my expectation, which would severely limit the amount
of time there is for not only those proposed findings to be prepared and consider
—-- or considered and prepared, but also then for me to do something by Thursday,
October 10th. Let me put that out there. Let me -- Mr. Biller, do you have
anything further?

MR. BILLER: A couple of things really quick, Your Honor.

THE COURT: And -- and -- and let me say this before that, if any of Your
colleagues, since I know Your interests are aligned, but there's a lot of folks
over here, if anyone else wants to say anything, I'm happy to hear it as well as
those that are online.

MR. WOLF: It would only be those in the courtroom, but I'd leave it to them
whether they have anything to add.

THE COURT: Thank you. Mr. Biller.
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MR. BILLER: Thank you, Your Honor. Just, uh, really quickly to add some --

THE COURT: Same is true for Your colleagues as well. So —-

MR. BILLER: Yes, thank you, Your Honor.

THE COURT: -- I'm trying to restrict you here.

MR. BILLER: Um, just to add some context to a few things that Mr. Wolf was
pointing out. Um, first of all, he kind of makes this point about, well, the
other ones are —-- the other cases are gonna be ready, why can't you be ready?
Well, they've got a head start on us because they've already started discovery in
those cases. Uh, Washington filed a month before we did. They've now been
litigating that case for two months. They've started discovery. FTC likewise has
already started discovery. Um, we haven't yet because we've been dealing with
these scheduling issues, uh, and everything else. So we're a little behind the
eight ball in terms of those other cases. Uh, number two, uh, the Oregon
proceeding, again, is a preliminary injunction proceeding. It's -- it's not a

full trial. The FTC administrative proceeding, uh, which is the equivalent of the

trial and the merits, uh, in -- in the FTC, each side gets 240 hours to present
their case. Okay. So it's not quite as simple as -- as, uh, Mr. Wolf would like,
uh, the court to believe as -- once you get into an actual trial on the merits.

THE COURT: When is that set? Has that not been set?

MR. BILLER: The -- the part 3, I believe is —-- or the administrative
proceeding is going kind of in parallel with the, uh, proceeding in Oregon. And
then it's gonna last obviously a lot longer after the Oregon proceeding is
concluded because of how much time is allotted to each side.

THE COURT: The -- so the -- the federal judge does whatever she does, and

then there's this administrative law hearing in front of an FTC, ALJ or the
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commissioner, whatever it is. That's concur -- happening -- happening
concurrently?

MR. BILLER: Yes, Your Honor. So the -- the -- the point of the Oregon
proceeding is it's a preliminary injunction to stay -- to —-- to prevent the

parties from closing, pending a decision on the merits in the administrative
proceeding. So the administrative proceeding, I believe, is starting on July
31st. And then because of how much time there is, it's gonna extend sometime into
the fall. Obviously, if the FTC loses the preliminary injunction hearing, the
parties will be free to close, notwithstanding that the administrative proceeding
is ongoing. Um, but the point there, Your Honor, is that that's how long it takes
to try one of these complex merger cases. And yes, we're not gonna have as many
issues here as they're gonna have in the FTC case, which is looking at, uh,
markets all across the nation. But there's gonna be a lot more overlap than just
the markets in Colorado because there are national issues with respect to the
divestiture remedy that are relevant here, because the question is whether C&S
can survive as -- and be a viable competitor to Kroger in the way that Albertsons
is today. And to evaluate that, you have to look at the nationwide assets that
they're getting. And we've made arguments about the problems with the current
remedy proposal in terms of the national infrastructure that C&S does not have
and won't be getting. Um, so it's not just quite so simple as that. We're just
gonna be looking at Colorado here. There's gonna be a lot more over -- uh,
there's gonna be a lot more that needs to be looked at in this case than just
that. Also, Your Honor, just -- just for some further context, um, during the
investigation, the FTC issued what are called second requests to the parties,

which is basically their subpoena to get more information about the merger. There
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was incredible amount of information produced, uh, in response to those second
requests. We got over 20 million documents from the parties, but we also issued
our own, uh, investigative subpoenas to both Kroger and Albertsons and C&S. And I
don't have the numbers in front of me, Your Honor, but I can tell you I have a
stack of hard drives in my office with terabytes of data that were produced just
in response to our Colorado subpoenas. So there's -- there's a lot of
information, uh, and discovery that's relevant to Colorado that the FTC isn't
necessarily covering, even though they're also doing a very thorough job. And
that goes into why we think that a trial here is gonna take more time than --
than defendants do. Um, and -- and just, uh, one last thing, uh, or two last
things, Your Honor. Your Honor pointed out that we'd be asking for proposed
findings and conclusions of law. Absolutely, yeah. We would be. We think that
would be very helpful to the court, and some time needs to be built in to that as
well. So again, even under their proposal, it's impossible to get this done
before October 9th. You know, and just, you know, Your Honor, this is a $24
billion merger. Kroger has been touting, publicly, how great this is gonna be for
everybody. If it's gonna be so great, they should be willing to extend the
outside date, because if it's great today, it's still gonna be great after
October 9. And I'm sure they can figure that out.

THE COURT: Could the permanent injunction hearing begin on September 30°",
go through October 18, from your perspective?

MR. BILLER: That'd be very difficult to accomplish, Your Honor. Um, and
again, that'd be with the -- with the caveat that we would have protection that
they wouldn't close, uh, before a decision is rendered here. But assuming they

wouldn't close before a -- a decision is rendered here, um, you know, as I said,
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we'd be thinking more about starting in November. We can, maybe, look at October.
I just think September is -- is really difficult, given where we are. Again,
we're a couple months behind where the other cases are, because we haven't
started discovery yet.

THE COURT: Could the Attorney General have, uh, are you available for the
preliminary injunction hearing only August 12 through 167

MR. BILLER: Yes, Your Honor. We could do that.

THE COURT: Let me hear from Mr. Wolf, as to both of those time suggestions.
Your -- I -- I appreciate that the September 30th date pushes past October 10th.
But that aside, would the defendants be available for those three weeks? And if
we don't use all three, we don't use all three.

MR. WOLF': Your Honor, I'll -- could I, uh, have your forbearance for a
moment, before I answer your question, just to —--

THE COURT: Sure.

MR. WOLF: —-- make one comment? I be --

THE COURT: Yes.

MR. WOLF: -- I began by talking about, uh, being a little perplexed that
the one comment counsel had made. I am now a little perplex as to a second column
-- comment, excuse me. Uh, we were told that they're behind on discovery. And I
would just note, by the way, and digression footnote pin.

THE COURT: Of course.

MR. WOLF: The parties have agreed, subject to Your Honor, that we can
begin discovery, notwithstanding, not every T is crossed and I dotted in the
protective order. Can we get Your Honor's blessing on that joint agreement?

THE COURT: Mr. Biller?
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MR. BILLER: Yes, Your Honor. This is something that we just discussed
over the weekend --
MR. WOLF: Yeah.
MR. BILLER: -- uh, with the parties, and reached the agreement
yesterday, that, uh, we'd be able to start discovery now, finally.
THE COURT: Fine with me. If you need me to sign a -- a protective order or

you wanna enter into a stipulated protective order, and then you wanna modify it
later, because things unfold, Jjust send it over. I'm happy to, to sign it, no
problem.

MR. WOLF: Thank you, Your Honor. And I wasn't intending to suggest that
counsel was delaying at all. I mean, it literally -- it did just happen over the
weekend. I just wanted to call attention to it.

THE COURT: Okay.

MR. WOLF: But the perplexity, if that were a word, is we're told that
they're behind on discovery. Yet, Mr. Biller has terabytes of data and hard
drives from the subpoenas they issued. Uh, that is the discovery they need,
They've already gotten in the context of the investigation, at least the vast
majority of it. We're the ones that haven't gotten discovery. So there is -- in -
- in theory, we should be the ones asking for more time, not the government. But
we're sufficiently interested in expedition, that we're willing to do everything
we can, um, to -- to get things done in the timeframe we've suggested. The
government already has the discovery, because they serve -- they have the right,
as a -—- a ——- an administrative body, to serve the subpoenas and gotten the
discovery. Now to answer your question, Your Honor -- um, the October 9th date is

a creature of contract. So we are not in -- at -- in this position -- I cannot,
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standing here right at this moment, say yes or no, because other parties have to
say yes. What I can tell you is, that Kroger, for a limited time, contemplated,
if we started September 30 -- and so we're talking about a roughly 30 day
extension. Roughly, Your Honor. I'm not trying to pinch you too much. But I
gather that's the kind of timeframe you're contemplating. Uh, Kroger would be
willing to do that. But obviously, we have to -- to discuss that with our
contracting parties. And we could get back to you promptly on that, if you gave
us a timeframe to get back to you. Um, in terms of the preliminary injunction
proceeding in August, we would be available, but it wouldn't -- it would solve
some of the logistical problems, but it would not solve the problem of trying
this on a lower standard. Again, if -- if counsel agreed that the preliminary
hearing would be to the same standard as a permanent injunction hearing, we're
all for it. If they agree that they're not gonna say, well, we don't have -- we
don't have this proof, but we don't need to have this proof, 'cause all we're
trying to do is maintain the status quo for some indeterminate period of time and
kill the deal that way -- if that's not what they're doing, we're fine with it,
then. I mean, that's essentially what's happening in Oregon. And by the way, Your
Honor, just to talk about this part three proceeding, just to an -- you -- outta
curiosity -- in the last 30 years of FTC, uh, jurisprudence, the number of times
that a part three trial has actually occurred, when there's been a prior
preliminary injunction proceeding, can be counted on one hand. That part three
trial us a fiction, as the judge in Oregon acknowledged, as the FTC essentially
acknowledged. The whole ballgame's the PI. If we win, the deal closes. If we lose
it assuredly -- nearly assuredly won't. Historically, that's the way it's

happened, again, all but a half dozen times in 30 years. So the part three trial,
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the chances, I mean, I turned to my more learned colleagues at counsel table --
but the chances that a trial actually happens in the FTC -- 1%, 2%, 3%, that
might be generous. I'm getting a nod. So my nods, uh, my -- my colleagues who’ve
spent time there agree. So --

THE COURT: But -- but it could.

MR. WOLF': It —— it —--

THE COURT: It could get to that point.

MR. WOLF: Yeah, in -- in theory, we could be starting on July 31%t. But the

administrative law judge from the FTC -- we had a hearing last week -- already
asked both parties to agree to continue the trial till after the PI, in
recognition that the PI is the dispositive issue in this case. So, although in
theory, it could con -- occur concurrently, that's certainly not the
administrative law judge's preference. Um, so I -- did I answer Your questions,
Your Honor?

THE COURT: You did. Uh, so the reason I'm -- I'm suggesting August 12, is
to accommodate what I heard I think you say, is that July 19 is aggressive and
was gonna conflict, or -- or whatever, mess up, your -- your carefully planned
discovery program, with respect to discovery in other cases, too.

MR. WOLF: It resolves or goes a long way towards resolving the

administrative coordination issues. There's no doubt. And we appreciate that,

Your Honor. What it doesn't do, is resolve the lower burden of proof argument the

government's gonna make to try to squash the deal, um, on the purported, let's
just maintain the status quo, um, in -- in -- in favor of a trial that will
happen too late, under this schedule.

THE COURT: Anything else?
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MR. WOLF: No, Your Honor. If you wanted to address the, uh, anymore on
that -- the topic of, if we started September 9, how that would work logistically
with Your Honor's schedule, there are a couple approaches that other judges have
taken in similar circumstances I can talk to you about. But if that's not a
concern, I won't take Your -- Your Honor's time.

THE COURT: Go ahead.

MR. WOLF: Your Honor, let's say we conclude on, um, September -- pick your
date -- mid-September sometime. Uh, and Your Honor is concerned that you need
more time, uh, to issue an order. You don't know which way you're gonna come
down. Your Honor, obviously, has the liberty to enter a TRO for a week, a two
weeks, three weeks pending, uh, Your -- Your, Your Honor's ruling. Um,
alternatively, if Your Honor is confident that we're gonna win, uh, but you --
you, um, need more time to write the opinion, you can say that, or vice versa. So
Your Honor has the discretion, using temporary injunction tools, that if you find
-- you may find after the evidence, you're sure one way or the other, and you
don't need the time. Or you may find that a one pager solves the problem. But if
that's not the case, you have -- you have, obviously, absolute right. Never want
to tell a judge what right he or she has. But you obviously have the right to
say, I need two more weeks, I need three more weeks, and I'm gonna enter this
order to make sure I have those two or three more weeks.

THE COURT: It doesn't strike me that this is something where I'm gonna be
able to rule from the bench and then supplement with a brief written order. Is --
is that a -- is that a fair --

MR. WOLF: That's probably true, Your Honor.

THE COURT: Okay. All right. Thank you. Anything further, Mr. Biller?
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MR. BILLER: Uh, Your Honor, just very briefly. Um, he, uh, Mr. Wolf,
uh, keeps talking about the -- the lower burden of proof, um, that they're gonna
be, uh, subject to. Two weeks ago, when we were before Your Honor, nobody had an
issue with holding a preliminary injunction hearing in this case. Uh, this whole
thing is about the, uh, again, they wanna push this thing off until after, uh,
the federal proceeding, uh, in Oregon. And they're hoping they're gonna get a
good decision there, and they're gonna be free to close, and everything here is -
- 1is gonna be moot. And, you know, the preliminary injunction motion has a -- a -
- a lower form, uh, lower burden, because it's a temporary form of relief. They
can, you know, uh, present their full defenses at a hearing. And we're not trying
to put it off indefinitely. As we've talked about, we're just trying to get a
little bit of extra time, and an assurance that they're not gonna close. Unm,
because of the complex nature of this and truly the divestiture remedy here is
unprecedented. And it's incredibly difficult to analyze. And we just want to make
sure that we have, uh, sufficient time after they've had a year and a half to try
to figure it out, that we can also, uh, investigate it, get our discovery on it,
which by the way, we don't have any discovery on the new divestiture remedy,
because we don't know what it is. Um, so, uh, that's really the purpose of the
motion.

THE COURT: Thank you. I'm gonna take 10 minutes and I'll come back out. Be
in recess till then. Just take one second. Back on in 24Cv30459, State of
Colorado versus Albertsons CNS Wholesale Grocers and Kroger. Did you have
something else, Mr. Wolf?

MR. WOLF: Your -- Your Honor, just logistically, and you may have this --

the -- the horse may be out of the barn, or cow might be out of the shed, or
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whatever. Um, but we were spending time with the calendar during the break. And
in theory, Your Honor -- and I don't know whether this is available -- if we did
longer trial days, 9 to 13, to accommodate the government's concern that a -- a
week won't be enough, um, we could get it all -- we believe we could get a trial
done 9 to 13. And then we could spend the subsequent two weeks preparing fact --
findings of fact, conclusions of law. And then, Your Honor either would or

wouldn't have sufficient time before the 9*", But if you don't have the time, then

you can take whatever steps you need, uh, to give yourself the time to -- to
rule, subsequent. But at least then, the two weeks of -- from roughly September
15 to 28, would be the parties -- the -- would be -- have laboring, or, uh, and

when you returned, you would have fresh and clean smelling stacks of findings and
conclusions.

THE COURT: This is based on conferral, or this is the defendant's

(inaudible) --
MR. WOLF: No, I'm sorry. This -- this is actually local counsel looking at
a calendar, uh, and coming up with a really good idea that she said, go -- go

flag it. And so I'm giving credit where it is appropriately due?
THE COURT: Thank -- thank you. Mr. Biller? That -- that, again, would be

one hearing, as to claim one, preliminary and permanent. Claim two goes

elsewhere.
MR. WOLF: Yeah, we could do that whenever Your Honor -- we could do it a
month later, whatever -- whatever works.

THE COURT: Thank you. I should say, counsel and, uh, all counsel are --

have returned. Go ahead.

MR. BILLER: Your Honor, that -- that doesn't work, for the reasons that
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we've been talking about today.

THE COURT: This is what I would like to do. I'd like to set this for
preliminary injunction hearing, to begin on August 12, 2024, through August 22nd,
2024. And the reason nine days, at this point, is I'm going to invite briefing on
the divestiture issue and whether or not that's appropriate within the scope of
preliminary injunction. It -- I Jjust don't know enough about it. and I've -- I've
heard the brief comments here today. But I -- I do think it makes sense for me to
spend some time with that concept. If that is not part of the preliminary
injunction hearing, how long do you think the preliminary injunction hearing
would take -- Mr. Biller?

MR. BILLER: If the divestiture remedy is not in the scope, Your Honor, we
think we could do it in a week.

THE COURT: Week.

MR. BILLER: Five days.

THE COURT: Mr. Wolf?

MR. WOLF: I -- I -- I don't wish to be overly dramatic, but we are both
sufficiently confident in our position. And, um, it's sufficiently important to
the deal that we will not have a preliminary injunction hearing, if -- if
divesture is not part of it. There -- it will -- there'll be no point, I think,
is my point.

THE COURT: Will not have the hearing if divestiture is not part of it?

MR. WOLF': Correct.

THE COURT: I understand -- I understand what you're saying. You're --
you're not asking for anything at this point. You're just saying, depending on

how the Court -- how that -- the scope of the preliminary injunction hearing
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plays out, then that may mean something else.
MR. WOLF: That's right, Your Honor.
THE COURT: All right. If, um, regardless, any —-- anything else you'd like
to say about August 12 through 22nd?
MR. WOLF: Uh, no, Your Honor, except that, um, depending on how discovery
plays out, depending on where we are and things we make -- may -- may make a run

at Your Honor to turn that into a permanent injunction hearing, uh, and I don't
think it'll make a difference for anybody's preparation -- but I think it's
entirely possible that we will be presenting to Your Honor the case that, given
the divestiture package, given the scope of discovery completed, that there's no
reason that we can't do a permanent injunction hearing then, if -- if -- if the
court desires. But -- but we don't need to decide anything now. I'm just flagging
the issue that that may come down the pike.

THE COURT: Thank you. Mr. Biller, does it make sense for 14 days for your
motion or position on divestiture? Is that enough time?

MR. BILLER: Two weeks from today, Your Honor? Yes, we could do that.

THE COURT: Does that work, two --

MR. BILLER: Yeah.

THE COURT: -- weeks for response?

MR. WOLF: Your Honor, it would be helpful if we did motion opposition
reply approach --

THE COURT: That's my thought.

MR. WOLF': -- so that, um, so two weeks -- so four weeks from today, for
our opposition.

THE COURT: Right.
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MR. WOLF: Roughly.
THE COURT: Two weeks from whenever it's filed, so.
MR. WOLF': Yeah. That's -- that works well with us. Yes, Your Honor.
THE COURT: And then, one week for reply?
MR. BILLER: That works, Your Honor. Thank you.
THE COURT: That'll be the briefing schedule on that issue.
MR. WOLF: Thank you, Your Honor.
THE COURT: Do I need to say anything about page limits?
MR. WOLF: Your Honor, that -- this is a purely legal argument. So I would

assume that this could be done in 20-ish pages.
MR. BILLER: Twenty sounds good.
THE COURT: Thank you. I appreciate that. That'll be the Court's order on

page limits. And then, what I would like to do, is set the prelim -- uh,

permanent injunction hearing to begin on September 30th, 2024. And I'm gonna put

it on my calendar for three weeks right now. Uh, we do not have court on Monday,

October 7. That's Mother Cabrini Day, Colorado State Holiday. We do have court on

Columbus Day, which is not a state holiday. And then, we will end at 4 o'clock --

I'm sorry, at noon on Friday, October 4th. So that first week will end Friday,

October 4th at noon, no hearing on Monday, October 7. As things move forward, if

it becomes clear that we don't need that much time, it's much easier to take it

off than it is to add things on. Um, my goal here is to strike a compromise

between the request of the Attorney General and what I think Rule 65 says, which

is I'm to decide the issue of whether there should be a preliminary injunction,
based on claim 1, with the need for the defendants to complete discovery in

multiple different matters and multiple different jurisdictions in a reasonable
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amount of time, by not going as early as July 19th, but essentially going four
weeks later, with the prelim -- preliminary injunction hearing on August 12. Um,
I —- in saying all of this, I make no promises about when my orders will be out.
I do not anticipate ruling from the bench, with respect to the preliminary
injunction matter or the permanent injunction matter. I can assure you that all
resources that I can marshal to get a order out quickly are being marshaled. But
I -—- but again, I -- I'm not going to make any promises. So, we'll -- we'll see
how things play out. I have a few other things here. My suggestion would be that
we set a pre-hearing conference sometime in mid-July, to see where things are. So
we probably could go later in July. How does July 267? Actually, let -- lemme put
two things out there. We can do one of two things. We can have one, or we could
set two, about a month out -- about two weeks out. We end up not needing the
second one -- easy to take off the calendar. But I -- I don't know how
complicated logistics and other things are gonna be, how much we'll need to talk

about in advance. I'm happy to do it either way. Do you have a preference. Mr.

Biller?
MR. BILLER: I'm just looking at the calendar, Your Honor. Uh, July
26th, uh, seems fairly re -- I -- I would maybe suggest the week before. Um, the

week of July 15th, maybe, for that conference?
THE COURT: Would you like to set a second one, the week of August 12", and

have it just in case we need to talk again-?

MR. BILLER: That makes sense.

MR. WOLF: Your Honor, both makes sense. Just for those of us from the East
Coast, could we do tr -- could we do the hearings in the morning, just so we can
return?
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THE COURT: Of -- of course. And since everyone came -- SO many people came
today, we can do this virtually, too. You would --

MR. WOLF': Oh, well, then.

THE COURT: -- wouldn't have to come -- I -- I'd like to have at least one
hearing so people can see what this looks like and --

MR. WOLF': Yeah. Understood, Your Honor.

THE COURT: -- the lay of the land. But I'm happy for you to appear on the
computer. It's fine.

MR. WOLF': Understood, Your Honor. And —--

THE COURT: Yeah.

MR. WOLEF: -— I —— I believe I speak for all of us when we say thank you
for your time and your -- your, uh, due consideration to all this.
THE COURT: Why don't we set, uh, what did I say? July -- did I say July

19th or did I say 26th?

MR. BILLER: I believe we were talking about the week of July 15th.

THE COURT: July 15th. How does July 19, at 12:15 look?

MR. WOLF: That's good, Your Honor, from my perspective. Any other
defendant's comments? We’re good, Your Honor, from the defendant's side.

MR. BILLER: Should be fine for us, as well. Thank you, Your Honor.

THE COURT: 12:15, July 19, 2024 for pre-hearing conference. Everyone's free
to appear in person. The courtroom will be open, or you can appear remotely.
We'll set a second pre-hearing conference on Friday, August 2nd, 12:15. If it
turns out we don't need it, because the lay of the land is such, it's not
necessary —-- it's easy to vacate. Everyone can appear remotely for that, as well.

MR. WOLF': Works for me. Other defendants? works for defendants, Your



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 04/05/2024 OSCAR NO 610251 | PAGE Page odthBd:1€UBLIC

47

Honor. Thank you.

THE COURT: Thank you, Mr. Wolf.

MR. BILLER: Same here, Your Honor. Thank you.

THE COURT: Thank you. The, oh, um, we'll start at 8:00 AM each day, go till
5. I will -- although we have the FTR, I do not have access to real time on the
FTR. There's no way to get dailies, based on the FTR. So if you want a transcript
of the proceedings, you'll have to work together, or make a decision about having
a court reporter, just so you know that's how the system works.

MR. WOLF: And we can deal with this at pretrial, uh, pre-hearings. But,
Your Honor, if you have any technology you'd like the parties, particularly
defendants, to -- to -- to bring to the courtroom to assist all involved, we're
happy to do so -- extra monitors or anything like that. Just, if you guys have
requests or if you have requests, Your Honor, just let us know, and we'll be
happy to outfit the, uh, courtroom, however you prefer.

THE COURT: Thank you. We -- we have the TV, which you're welcome to use.
And that's it. So, if there's a power there, there's a power in the back, and

there's a plug over here. But that's about all we have. Just so you know, that's

MR. WOLF: You've got easel and butcher paper. That's all I need, Your
Honor.

THE COURT: I've got some Sharpies, too. Okay. The motion to seal -- it --
do I need to do anything else with that?

MR. BILLER: Last time we were here, Your Honor, we -- we thought we'd
have the protective order worked out. Um, I think that's still the case. But, uh,

given where we are, it might make sense for Your Honor to grant that order, so
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that we can file unredacted copies of, uh, the complaint and the preliminary

injunction papers, for the Court's benefit. Counsel already has the unredacted
copies, under a -- an agreement to maintain them as outside counsel eyes only,
for the time being. And once the protective order is entered, uh, there are --

there will be provisions there for what can be shared with their clients and --

et cetera.

MR. WOLF: That’s, uh, that's fine with them. That’s fine, Your Honor.

THE COURT: Grant the -- orderly grant the motion to seal. I'll do that on

paper once we're finished. What else can we talk about?

48

MR. BILLER: That's all, Your Honor. Uh, we, again, as Mr. Wolf said, we

very much appreciate the Court's time today. Um, and, uh, we should have a
stipulated protective order ready for the Court very soon.

MR. WOLF: Yes, Your Honor. And thank you. And I also would like to

comment, just on the record, how, um, productive and civil the conversations have

been with the AG’s office. We very much appreciate the professional tone of
everything that's gone on, to date.

THE COURT: As do I. Your courtesy to each other and the court’s very
helpful. If there's nothing else, we'll be in recess. Have a good afternoon.

MR. WOLF: Thank you, Your Honor.

MR. BILLER: Thank you, Your Honor.

(case ends at 1:55:52 p.m. FTR recording time)
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TRANSCRIPTIONIST’'S CERTIFICATE

The above and foregoing is a true transcript of the hearing in
proceedings taken in the above-entitled case, which was audio recorded in
the Denver District Court at the time and place set forth above, which was
listened to and transcribed to the best of my ability.

Done this 28 day of March, 2024.

/s/ Yukal Calvin
Transcriptionist

/s/ Heather Olsen
Dictate Express
P.0O. Box 8543
Rancho Santa Fe, CA 92067
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Prehearing Scheduling Conference
Kroger and Albertsons 3/20/2024
1 PROCEEDINGS
2 - - - - -
3 THE COURT: Let"s go on the record.
4 This is the prehearing scheduling conference in
5 Docket Number 9428, in the matter of the Kroger Company
6 and Albertsons Companies. [I"m Judge Chappell.
7 This scheduling conference is being conducted
8 telephonically and i1s being transcribed by a court
9 reporter who is on the line with us. Will the court
10 reporter please state your name for the record?
11 THE REPORTER: Yes, Susanne Bergling with For The
12 Record, Inc.
13 THE COURT: Thank you.
14 I have chosen to conduct this scheduling
15 conference telephonically. This choice will save time
16 and resources for a short scheduling conference which is
17 merely procedural and is not evidentiary. This also
18 allows access to the public in much larger numbers than
19 could attend in the courtroom.
20 I will need everyone to mute your phones when you
21 are not speaking to prevent feedback and echoes. Also,
22  before you speak on this call, I need you to identify
23  yourself for the court reporter.
24 I will now take appearances of the parties and
25  those designated to speak for the parties, and 1 need

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 you to identify also who is on the call or your client
2 or party.
3 111 start with Complaint Counsel, for the
4 Government.
5 MR. WEINGARTEN: Good afternoon, Your Honor.
6 This is James Weingarten for Complaint Counsel, and I™m
7 joined by Mr. Charlie Dickinson, also with Complaint
8 Counsel.
9 THE COURT: Okay.
10 And for Respondent Kroger?
11 MS. PFAFFENROTH: Thank you, Your Honor. Good
12  afternoon. My name is Sonia Pfaffenroth with Arnold &
13 Porter on behalf of Kroger. With me is my colleague,
14 Matthew Wolf, also from Arnold & Porter, as well as Mark
15 Perry and Luna Barrington from Weil Gotshall.
16 THE COURT: All right.
17 And for Respondent Albertsons?
18 MR. HASSI: Good afternoon, Your Honor. This is
19 Ted Hassi with Debevoise & Plimpton on behalf of
20 Albertsons. 1 believe that Mike Cowie and Jim Fishkin
21 from the Dechert firm are also on the line.
22 THE COURT: Is that Ted Hassi?
23 MR. HASSI: It is, Your Honor. 1It"s good to be
24 in your courtroom, so to speak.
25 THE COURT: Welcome back. Welcome back.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 MR. HASSI: Thank you, sir.
2 THE COURT: In addition to the press -- 1in
3 addition, the press and the public have access to this
4  scheduling conference through a toll-free telephone
5 connection that allows them to listen in. Therefore,
6 you are cautioned not to reveal any confidential
7 information.
8 I don"t know if anyone else heard it, | just
9 heard a beep. Susanne, is that any indication of any
10 issue?
11 THE REPORTER: 1 heard a little noise, but I™m
12 fine. 1 can hear everything.
13 THE COURT: All right, thank you.
14 Let"s talk about the scheduling order. The
15 parties were provided a joint scheduling order in
16 advance of this conference. The parties submitted
17  jointly proposed changes to the scheduling order. All
18 of the proposed changes are acceptable, and 1 will issue
19 a scheduling order iIncorporating the parties® proposed
20 changes shortly.
21 What is the status of the parallel federal action
22 in the Federal Court in Oregon? Who wants to give me an
23 update? Why doesn®t the Government go first.
24 MR. WEINGARTEN: Thank you, Your Honor. James
25 Weingarten, again, with Complaint Counsel. We had a

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 status conference before the Federal District Court
2 Judge on March 11. The District Court Judge offered
3 availability for a preliminary injunction hearing in
4  either May or August. The Defendants elected --
5 Respondents here elected for August, and so the judge in
6 the District Court set the preliminary injunction
7 hearing for August 26th.
8 THE COURT: Was that judge aware of our trial
9 date?
10 MR. WEINGARTEN: Yes, Your Honor. She was aware
11 of the July 31st date, and originally when there was a
12  suggestion of an early August hearing in front of the
13 District Court, she switched to later in August after
14  being apprised that that would mean the hearings would
15 run concurrently. So the District Court Judge moved to
16 late August to accommodate the July 31st hearing date iIn
17 this case.
18 THE COURT: All right. Anything further --
19 MR. WEINGARTEN: Thank you, Your Honor.
20 THE COURT: -- from the Government?
21 Okay. For Respondent, anything to add?
22 MS. PFAFFENROTH: Yes, Your Honor. This iIs Sonia
23 Pfaffenroth on behalf of Kroger. The Commission 1is
24 proposing to start the administrative hearing proceeding
25 on July the 31st, notwithstanding the fact that the

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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1 Federal Court has set the preliminary injunction hearing
2 to begin on August the 26th --
3 THE COURT: Not just proposing. It"s actually --
4 a trial date is now set. That"s where we are right now,
5 just so you know, just to be clear.
6 MS. PFAFFENROTH: Yes, Your Honor. Yes, Your
7 Honor. Respondents do intend to move the Commission to
8 continue the Part 3 hearing date until October the 1st.
9 We understand that that motion will be over Complaint
10 Counsel®™s objection.
11 Respondents are certainly open to the Court"s
12 guidance on the best way to proceed to ensure that the
13 Part 3 hearing is not unduly burdensome to Your Honor
14 and your staff and to third parties.
15 We would like Your Honor to be aware that there
16 is the Federal District Court proceeding on the
17 Commission®s motion for a preliminary injunction that"s
18 pending in obviously the Federal District Court in the
19 District of Oregon, and that iIs set to begin on August
20 the 26th.
21 There i1s also a proceeding to enjoin the
22  transaction that has been brought by the State of
23 Washington. There is a permanent injunction hearing in
24  that matter that is scheduled to begin on September the
25  16th.
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1 The State of Colorado has also brought a separate
2 case In Colorado State Court challenging the
3 transaction. There is a hearing in the Colorado State
4  Court on this coming Monday regarding scheduling of a
5 hearing in that case.
6 And there i1s a private challenge to the
7 transaction pending in the United States District Court
8  for the Northern District of California. That case has
9 been stayed pending resolution of the FTC"s preliminary
10 injunction proceeding in Federal Court.
11 Your Honor, it is Respondent®s position that we
12 recognize that this trial is set for July 31st in this
13 proceeding. We do believe that, given the pendency of
14  the Federal District Court preliminary injunction
15 hearing that is set to begin less than a month later,
16  that proceeding with the Part 3 hearing beginning on
17  July 31st, as currently scheduled, would be an
18 inefficient use of this Court"s, Your Honor"s, and the
19 third parties™ time and resources, and that is why
20 Respondent --
21 THE COURT: Well, let me just stop you there.
22 Let me just stop you there. 1 think that"s obvious to
23 anyone, and we don"t need actually any type of argument
24  on that motion since it"s not filed yet, but 1 do
25 understand that.
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1 I do want to know, do you speak for Respondent
2 Albertsons as well?
3 MS. PFAFFENROTH: 1 believe 1 do, but 11l --
4 sorry.
5 MR. HASSI: Sorry, Sonia.
6 Your Honor, Ted Hassi with Debevoise. We share
7  the concerns about the scheduling and intend to join the
8 motion with Kroger with respect to the trial date to
9 start the Part 3.
10 THE COURT: Were you finished, ma®am?
11 MS. PFAFFENROTH: Yes, Your Honor.
12 THE COURT: Are -- with all these Whack-A-Mole
13 proceedings going on around the country, are all the
14  judges in all those cases aware of all the other pending
15 preliminary injunction proceedings?
16 MS. PFAFFENROTH: Yes, Your Honor.
17 THE COURT: AIll right. Well, I think someone
18 said what would be the best way to resolve this. Well,
19 the best way to resolve this would be a joint motion by
20  the Government and the Respondents to delay the start of
21 the FTC trial.
22 In that regard, let me ask a question of the
23 Respondents. A lot of times Respondents answer this
24  question. If you don®"t want to answer i1t, that"s fine,
25 because remember, the press, the public, everyone is on
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1 the line.

2 Have you made a decision whether you will walk

3 away 1T the injunction is granted in Federal Court?

4 MS. PFAFFENROTH: Your Honor, Sonia Pfaffenroth

5 on behalf of Kroger. 1 don"t think that I can speak for

6 the parties definitively on this call with respect to

7  that.

8 THE COURT: All right.

9 MS. PFAFFENROTH: But we did -- we did represent
10 to the Court in the District of Oregon, and I think it

11 is the case, that given the fact of all of these pending
12 cases and the fact that there is an October 9th outside
13 date on the transaction, that it is -- it is, | think --
14 it is likely to be definitive in terms of the rulings in
15 one of these other actions depending on, of course, how
16 they are to ultimately be decided.

17 THE COURT: And does Albertsons®™ attorney agree
18 or have anything further to add?

19 MR. HASSI: Your Honor, again -- and, again, this
20 is Ted Hassi with Debevoise. 1 think that outside date
21 is important here. My client has been at this for a

22 long time in the hopes of seeing this merger through to
23 completion. No decision has been made, but our contract
24  expires of its own weight, if you will, on October 9th,
25 which I think would be before we"d have a decision in
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1 the Part 3, but I think we will have decisions from the
2 other courts before then.
3 THE COURT: And just regarding whatever is public
4 information, is there a walk-away fee involved?
5 MR. HASSI: There is, Your Honor.
6 THE COURT: All right.
7 MR. HASSI: There is a reverse termination
8 agreement -- reverse termination fee In the agreement.
9 THE COURT: Okay. 1 would say that any motion
10 that"s filed -- and 1711 say this to both parties -- has
11 a decision been made by the merging parties on what will
12 occur if an injunction is, in fact, entered or granted?
13 IT an Injunction motion is granted, it would help to
14 include that as a definitive statement in any motion
15 that"s filed to delay our case.
16 And with that, let"s move on to -- anything
17  further to add on the parallel federal actions, either
18 side?
19 (No response).
20 THE COURT: All right. Hearing nothing, we will
21 move on. Let"s talk about settlement discussions. |1
22 would trust the parties have attempted to settle. Does
23  the Government want to go first and provide the status
24  of any settlement discussions?
25 MR. WEINGARTEN: Yes. Thank you, Your Honor.
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1 James Weingarten again.
2 On September 8, 2023, the Respondents publicly
3 announced a divestiture package with a third-party buyer
4 named C&S. Complaint Counsel vetted that package during
5 the investigation and found it deficient.
6 Since then, Respondents have not presented a
7 revised divestiture agreement that has been agreed to
8 with C&S or any other proposed buyer. If they reach
9 that phase, they are welcome, of course, to present that
10 information to us in time for us to vet it.
11 THE COURT: Okay.
12 For Respondent?
13 MS. PFAFFENROTH: Your Honor, this is Sonia
14  Pfaffenroth for Kroger. | don®"t have anything to add to
15 Mr. Weingarten®s statement.
16 THE COURT: All right. So as we sit here
17 today -- and, again, this is a public call -- no plans
18 to offer any further spinoffs, divestitures, or sales of
19 assets?
20 MS. PFAFFENROTH: Your Honor, I -- 1 cannot say
21  that there would not potentially be additional
22 discussions with the Government in the future.
23 THE COURT: Well, if the parties don"t talk,
24  nothing®s going to happen, so I would suggest that you
25 attempt to engage in settlement discussions at some
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1 time. |Is that clear?
2 MS. PFAFFENROTH: Yes. Thank you, Your Honor.
3 MR. WEINGARTEN: And for the Government, for
4  Complaint Counsel, this is James Weingarten. Yes, Your
5 Honor, very clear.
6 THE COURT: Do 1 hear Albertsons?
7 MR. HASSI: Your Honor, we"re happy to resolve
8 this anywhere, any time, anyhow.
9 THE COURT: All right, thank you.
10 Is there anything further? That wraps up what
11 I"ve got on my agenda. Anything further from the
12 Government?
13 MR. WEINGARTEN: James Weingarten again, Your
14  Honor. No, thank you. Thank you for the time.
15 THE COURT: For Respondent Kroger?
16 MS. PFAFFENROTH: Your Honor, Sonia Pfaffenroth
17 again for Kroger. Nothing further from us. Thank you
18 for your time today.
19 THE COURT: And from Respondent Albertsons?
20 MR. HASSI: This is Ted Hassi. Nothing further,
21  Your Honor. Thank you for your time.
22 THE COURT: Okay. Having and hearing nothing
23  further, thanks to everyone for your time as well. We
24  are adjourned.
25 (Whereupon, at 2:17 p.m., the hearing was
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