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Chairman Bachus, Ranking Member Cohen, Vice-Chairman Farenthold, and Members of
the Subcommittee, thank you for the opportunity to appear before you today. | am Edith
Ramirez, Chairwoman of the Federal Trade Commission, and | am pleased to testify on behalf of
the Commission and discuss some of our current competition enforcement activities.*

As the members of this Subcommittee know, competitive markets are the foundation of
our economy, and effective antitrust enforcement is essential for those markets to function well.
Vigorous competition promotes economic growth and overall consumer welfare by keeping
prices competitive, expanding output, and promoting innovation.

As a small agency with a big mission, the FTC works to ensure that American markets
are open, vibrant, and unencumbered by unreasonable private or public restraints. For nearly 100
years, the FTC has fulfilled its mission of protecting American consumers by enforcing the
antitrust laws. It has done this despite vast changes in the American economy, such as the
explosive growth in technology, and increasing globalization. Because Congress created the FTC
to be an independent expert agency, we also study evolving marketplaces and advance antitrust
policy through bipartisan, consensus-based decision making.

. The FTC’s Competition Enforcement Work

The Commission seeks to promote and protect competition through an evidenced-based,
balanced approach to law enforcement. The FTC has jurisdiction over a wide swath of the
economy and focuses its enforcement efforts on sectors that most directly affect consumers, such
as health care, technology, and energy. The agency shares primary jurisdiction with the

Department of Justice in enforcing the nation’s antitrust laws.

! This written statement represents the views of the Federal Trade Commission. My oral presentation and responses
to questions are my own and do not necessarily reflect the views of the Commission or of any other Commissioner.



One of the agency’s principal responsibilities is to prevent mergers that may substantially
lessen competition. Premerger filings under the Hart-Scott-Rodino Act have recovered from
recessionary levels—indeed, both FY 2012 and FY 2013 saw about twice as many filings as FY
2009.2 Agency staff reviews the filings, and the vast majority of transactions are allowed to
proceed without further inquiry. In a small number of instances, the proposed mergers require
additional investigation to determine whether they are likely to violate Section 7 of the Clayton
Act. During FY 2013, the Commission challenged 23 mergers after the evidence showed that
they would likely be anticompetitive.

The Commission also maintains a robust program to identify and stop anticompetitive
business conduct.” For example, recent enforcement actions have put an end to harmful exclusive
dealing arrangements,” illegal joint fee negotiation,® and information sharing between
competitors that could lead to explicit or tacit coordination on price or other aspects of
competition.” These actions also provide guidance to other businesses to help them comply with

antitrust standards.

2 In FY 2012 and FY 2013, the Agencies received notice regarding 1,400 and approximately 1,300 proposed
transactions, respectively. In 2009, the Agencies received notice of 684 proposed transactions.

® During FY 2013, the FTC filed complaints in federal court to stop five mergers pending a full administrative trial,
resolved competition concerns with fifteen proposed mergers through consent orders, and the parties abandoned two
mergers in response to FTC concerns. See case summaries in the FTC’s Competition Enforcement Database,
available at http://www.ftc.gov/bc/caselist/merger/total/2013.pdf.

* During FY 2013, the FTC entered into consent agreements resolving four conduct investigations.

® Press Release, FTC Settlement with IDEXX Restores Competition in the Market for Diagnostic Testing Products
Used by Pet Veterinarians (Dec. 21, 2012), available at http://www.ftc.gov/opa/2012/12/idexx.shtm.

® Press Release, Eight Puerto Rico Kidney Doctors Settle FTC Price-Fixing Charges (Feb. 28, 2013), available at
http://www.ftc.gov/opa/2013/02/prnephrologists.shtm.

" Press Release, Bosley, Inc. Settles FTC Charges That It lllegally Exchanged Competitively Sensitive Business
Information With Rival Firm, Hair Club, Inc. (Apr. 8, 2013), available at
http://www.ftc.gov/opa/2013/04/bosley.shtm.



The FTC has made significant progress in its ongoing efforts to review and update rules,
regulations, and guidelines periodically so that they remain current, effective, and not unduly
burdensome.® For instance, the Commission has revised its rules governing administrative
litigation to hold respondents, complaint counsel, the administrative law judge, and the
Commission to aggressive timelines for discovery, motions practice, trial, and adjudication.’ The
result is a faster-paced administrative process that is comparable to, or even faster than, federal
court timelines for similar actions.

This testimony highlights these and other key Commission efforts to promote
competition in crucial health care, technology, and energy markets.

A. Promoting Competition in Health Care Markets

The rising cost of health care is a serious concern for most Americans. Health care
consolidation can threaten to undermine efforts to control these costs, and it is critical that the
Commission act to preserve and promote competition in health care markets. Competition
encourages market participants to deliver cost-effective, high-quality care and to pursue

innovation to further these goals.

8 See, e.g., Prepared Statement on The FTC’s Regulatory Reform Program: Twenty Years of Systematic
Retrospective Rule Reviews & New Prospective Initiatives to Increase Public Participation and Reduce Burdens on
Business Before the House Committee on Energy and Commerce Subcommittee on Oversight and Investigations,
112th Congress (July 7, 2011), available at http://www.ftc.gov/os/testimony/110707regreview.pdf.

® Press Release, FTC Issues Final Rules Amending Parts 3 and 4 of the Agency’s Rules of Practice (Apr. 27, 2009),
available at http://www.ftc.gov/opa/2009/04/part3.shtm. In August 2011, the Commission made additional changes
relating to discovery, the labeling and admissibility of certain evidence, and deadlines for oral arguments. Press
Release, FTC Modifies Part 3 of Agency’s Rules of Practice (Aug. 12, 2011), available at
http://www.ftc.gov/opa/2011/08/part3.shtm.



1. Stopping Anticompetitive Health Care Mergers

A number of FTC merger enforcement actions in the past several years have involved
companies in health care markets: hospitals, pharmacies, medical device and pharmaceutical
manufacturers, and other market participants.’

In particular, we have focused on health care provider consolidation. Although much of
the debate on lowering health care provider costs has focused on waste and inefficiencies, there
is a growing body of evidence suggesting that provider consolidation is a key factor affecting
clinical quality and increasing America’s health care costs.* The FTC has been at the forefront
of identifying and combating this issue, preventing proposed mergers that threatened to lead to
higher costs without related improvements in quality of care. We have recently successfully
litigated three hospital mergers*? and parties have abandoned several proposed hospital
transactions after the FTC threatened a challenge,* resulting in significant benefits for

consumers.

19 For a complete list of FTC enforcement actions relating to health care, see Overview of FTC Antitrust Actions in
Health Care Services and Products (March 2013), available at
http://www.ftc.gov/bc/healthcare/antitrust/hcupdate.pdf and Overview of FTC Antitrust Actions in Pharmaceutical
Services and Products (March 2013), available at http://www.ftc.gov/bc/healthcare/antitrust/rxupdate.pdf.

' See, e.g., Patrick S. Roman & David J. Balan, A Retrospective Analysis of the Clinical Quality Effects of the
Acquisition of Highland Park Hospital by Evanston Northwestern Healthcare (FTC Bureau of Econ., Working
Paper No. 307, Nov. 2010), available at http://www.ftc.gov/be/workpapers/wp307.pdf; William B. Vogt and Robert
Town, How Has Provider Consolidation Affected the Price and Quality of Hospital Care? (Robert Wood Johnson
Foundation, Synthesis Project No. 9, Feb. 2006) available at
http://www.rwjf.org/content/dam/farm/reports/issue_briefs/2006/rwjf12056/subassets/rwjf12056 1.

12 Opinion of the Commission, ProMedica Health Sys., Inc., Docket No. 9346 (June 25, 2012), available at
http://www.ftc.gov/os/adjpro/d9346/120625promedicaopinion.pdf; FTC v. OSF Healthcare System, 852 F. Supp. 2d
1069, 1095 (N.D. I1l. 2012); Opinion of the Commission, Evanston Northwestern Healthcare Corp., Docket No.
9315, (Aug. 6, 2007), available at http://ww.ftc.gov/os/adjpro/d9315/index.shtm.

13 See, e.g., Statement of FTC Competition Director Richard Feinstein on Today’s Announcement by Capella
Healthcare That it Will Abandon its Plan to Acquire Mercy Hot Springs (June 27, 2013), available at
http://www.ftc.gov/opa/2013/06/capella.shtm; Order Dismissing Compl., Reading Health Sys., Docket No. 9353
(December 7, 2012), available at http://www.ftc.gov/os/adjpro/d9353/121207readingsircmpt.pdf; Order Dismissing
Compl., Inova Health Sys. Found., Docket No. 9326 (June 17, 2008), available at
http://www.ftc.gov/os/adjpro/d9326/080617orderdismisscmpt.pdf.



Additionally, in February, the Supreme Court unanimously revived the Commission’s
challenge to a hospital merger that created a monopoly for inpatient services in the Albany,
Georgia area and rejected the hospitals’ argument that the state action doctrine exempted their
acquisition from federal antitrust scrutiny.'* The Court’s decision is a clear victory for consumers
in reining in the overbroad application of state action immunity that denies consumers the
benefits of a competitive market.”

In addition to mergers between competing hospitals, the Commission is also increasingly
concerned about the effect of combinations involving other health care providers. Much like
hospital mergers, these transactions can lead to higher health care costs. For example, earlier this
month, Commission staff, in conjunction with the Idaho Attorney General, concluded a trial to
prevent Idaho’s dominant hospital system, which already employed a large number of
physicians, from raising health care costs through its acquisition of the state’s largest multi-
specialty physician group.*® While the Commission has concerns about consolidation among
health care providers, we do not stand in the way of provider collaboration where there is
evidence that the deal will reduce costs, improve the quality of care, and provide net benefits to
consumers.

The Commission also continues to review mergers between pharmaceutical

manufacturers to prevent transactions that may allow companies to exercise market power by

Y ETC v. Phoebe Putney Health Sys. Inc., 133 S. Ct. 1003 (2013).

15 Despite this victory, because the parties had consummated the transaction, while the appeal was pending
Georgia’s Certificate of Need laws (CON) precluded the Commission from requiring a divestiture of an independent
hospital to restore competition lost from the merger. Therefore, in August, the Commission accepted a proposed
settlement that would require the hospitals to provide notice of any future hospital acquisitions, and would prevent
them from opposing any future CON application for a new facility in the area. Press Release, Hospital Authority and
Phoebe Putney Health System Settle FTC Charges That Acquisition of Palmyra Park Hospital Violated U.S.
Antitrust Laws (Aug. 22, 2013), available at http://www.ftc.gov/opa/2013/08/phoebe.shtm.

16 press Release, FTC and Idaho Attorney General Challenge St. Luke's Health System's Acquisition of Saltzer
Medical Group as Anticompetitive (Mar. 12, 2013), available at http://www.ftc.gov/opa/2013/03/stluke.shtm.



raising prices on needed medications. For instance, in the last two years alone the Commission
required divestitures to remedy competitive concerns stemming from seven proposed
transactions involving drug makers, preserving competition in the sale of over 48 drugs used to
treat a variety of conditions, from hypertension and diabetes to cancer.'’

2. Combating Efforts to Stifle Generic Competition

A top priority for the Commission over the past decade has been ending anticompetitive
“pay-for-delay” agreements: settlements of patent litigation in which the brand-name drug firm
pays its potential generic competitor to abandon a patent challenge and delay entering the market
with a lower cost, generic product. As the Supreme Court recently explained earlier this year in
FTC v. Actavis, Inc., “there is reason for concern that settlements taking this form tend to have
significant adverse effects on competition.”® The agreements can profit both the branded
manufacturers, who continue to charge monopoly prices, and the generic manufacturers, who
receive substantial compensation for agreeing not to compete—all at substantial cost to
consumers, federal and state governments, and other purchasers of prescription drugs, all of
which are already struggling to contain increasing healthcare costs.'®

The Supreme Court’s decision in Actavis was an important victory for consumers and a

vindication of basic antitrust and free market principles. With it, the Commission achieved one

17 press Release, FTC Settles Charges That Actavis’s Proposed $8.5 Billion Acquisition of Warner Chilcott Would
be Anticompetitive (Sept. 27, 2013), available at http://www.ftc.gov/opa/2013/09/actavis.shtm ; Press Release, FTC
Puts Conditions on Mylan’s Proposed Acquisition of Agila from Strides (Sept. 26, 2013), available at
http://www.ftc.gov/opa/2013/09/mylan.shtm; Watson Pharms., Docket No. C-4373 (Dec. 14, 2012) (consent order),
available at http://www.ftc.gov/os/caselist/1210132/index.shtm; Novartis AG, Docket No. C-4364 (Sept. 5, 2012)
(consent order), available at http://www.ftc.gov/os/caselist/1210144/index.shtm; Valeant Pharm. Int’l, Inc., Docket
No. C-4342 (Feb. 22, 2012) (consent order), available at http://www.ftc.gov/opa/2012/02/valeant.shtm; Teva
Pharm., Inc., Docket No. C-4335 (July 2, 2012) (consent order), available at
http://www.ftc.gov/os/caselist/1110166/index.shtm.

'8 Federal Trade Commission v. Actavis, Inc., No. 12-416, 579 U.S. __ (2013), slip op. at 8.

19 Fed. Trade Comm'n, Pay For Delay: How Drug Company Pay-Offs Cost Consumers Billions (Jan. 2010),
available at http://www.ftc.gov/0s/20 10/011100 112payfordelayrpt.pdf.



of its top competition priorities: overturning the so-called “scope-of-the-patent” test, which had
been adopted by some courts and virtually immunized pay-for-delay settlements from antitrust
scrutiny. Because of the decision, we are in a much stronger position to protect consumers from
anticompetitive drug-patent settlements that result in higher drug costs.?’ We will continue to
pursue our two current pay-for-delay litigations, Actavis and FTC v. Cephalon,?* with a goal to
resolve these pending matters as quickly as possible and to show that these settlements violate
the antitrust laws. We also continue to pursue and assess other open pay-for-delay
investigations, and review pharmaceutical patent settlements that companies are required to file
with the FTC and DOJ following the 2003 Medicare Modernization Act.

Additionally, we recently filed an amicus brief helping to clarify that patent litigation
settlements containing a “no-authorized-generic” commitment, in which the brand-name drug
firm agrees not to launch its own authorized generic when the first generic company begins to
compete, raise the same issues addressed by the Supreme Court in Actavis.?? Even though no
cash payments are involved, the companies still share profits by agreeing to avoid competing,
which can result in delayed generic entry and harm to consumers. The Commission remains
united in its determination to end anticompetitive pay-for-delay agreements.

In addition to pay-for-delay, the Commission continues to monitor other strategies
adopted by branded pharmaceutical companies that may have the effect of delaying or

preventing generic entry. For example, we recently filed amicus briefs in private antitrust

% Fed. Trade Comm’n, Pay For Delay: How Drug Company Pay-Offs Cost Consumers Billions (Jan. 2010),
available at http://www.ftc.gov/0s/2010/01/100112payfordelayrpt.pdf.

2L ETC v. Cephalon, Inc., No. 08-cv-2141 (E.D. Pa. complaint filed Feb. 13, 2008), available at
http://ww?2.ftc.gov/os/caselist/0610182/080213complaint.pdf.

22 Fed. Trade Comm’n, Brief as Amicus Curiae, In re Effexor XR Antitrust Litigation, No. 3:11-cv-05479 (D.N.J.
Aug. 14, 2013), available at http://www.ftc.gov/0s/2013/08/130816effexoramicusbrief.pdf.



litigation involving two of these strategies. One addressed the potentially anticompetitive abuses
of safety protocols known as Risk Evaluation and Mitigation Strategies (REMS) to prevent a
generic manufacturer from being able to access samples of brand products to begin the
bioequivalence testing process required by the Hatch-Waxman Act.” The court recently adopted
the position that we had urged.?* The second involves “product hopping,” which occurs when
brand companies, facing a threat of generic competition, make minor non-therapeutic changes to
their products.” While these changes may offer little or no benefit to patients, they may enable
the brand to preserve its monopoly by shifting physician prescribing patterns to the newer,
patent-protected version of the drug. This prevents generic substitution at the pharmacy level, a
key to competition in the pharmaceutical industry.

B. Antitrust Oversight in Technology Markets

The Commission takes a balanced and fact-based approach to enforcement in fast-paced
technology markets. In some cases, the evidence supports a finding of competitive harm that
requires Commission action. For instance, the Commission recently challenged a proposed
merger between rival scan engine manufacturers, Honeywell International Inc. and Intermec.?
Scan engines are used in products such as two-dimensional (2D) retail bar code scanners to
translate an image (often a UPC barcode) into a digital format that can be interpreted and
analyzed by a computer. Honeywell, Intermec, and a third competitor, Motorola, are the only 2D

scan engine makers in the United States that have broad enough intellectual property portfolios

% Fed. Trade Comm’n, Brief as Amicus Curiae, Actelion Pharms. Ltd., v. Apotex Inc., No. 12-05743 (D.N.J. Mar.
11, 2013), available at http://www:.ftc.gov/0s/2013/03/130311actelionamicusbrief.pdf.

# Transcript of Oral Argument at 114-18, Actelion Pharms., No. 12-05743 (D.N.J. Oct. 17, 2013).

% Fed. Trade Comm’n, Brief as Amicus Curiae, Mylan Pharms., Inc. v. Warner Chilcott Pub. Ltd. Co., No. 12-3824
(E.D. Pa. Nov. 21, 2012), available at http://www.ftc.gov/0s/2012/11/121127doryxamicusbrief.pdf.

% press Release, FTC Puts Conditions on Honeywell's Acquisition of Scan Engine Manufacturer Intermec (Sept. 13,
2013), available at http://www.ftc.gov/opa/2013/09/honeywell.shtm.



to insulate them, and their customers, from potential patent-infringement lawsuits. Accordingly,
entry into the market by other technology firms was unlikely to replace the competition lost
through the merger. The proposed FTC consent order preserves competition in the market for 2D
scan engines by requiring Honeywell to license its and Intermec’s patents for 2D scan engines to
a company that developed 2D scan engines but lacked the patent rights to compete affecting in
the U.S. Although divestiture of assets is the preferred remedy in merger cases, licensing
requirements can preserve competition in markets where access to needed technology is the main
barrier to entry.

The Commission’s work in the technology sector necessarily involves complex issues at
the intersection of antitrust and intellectual property law, issues pertaining to innovation,
standard setting, and patents, that have been of interest to the Commission for over two
decades.?’ In addition to several seminal reports on competition and patent law,? the
Commission has focused in particular on the problem of patent hold-up. The threat of patent
hold-up arises from changes in the relative costs of technologies as a result of the standard
setting process.”® Before a standard is adopted, multiple technologies, with similar attributes,

may compete for selection into the standard. Once a standard is adopted, an entire industry

%7 See, e.g., Dell Computer Corp., 121 FTC 616 (1996); Union Oil Co. of Cal., 140 FTC 123 (2005); Rambus Inc.,
2007 FTC LEXIS 13 (2007); Negotiated Data Solutions, LLC, 2008 FTC LEXIS 120 (2008).

%8 Fed. Trade Comm’n and Dep’t of Justice, Antitrust Enforcement and Intellectual Property Rights: Promoting
Innovation and Competition (2007) (2007 FTC/DOJ Report), available at
http://www.ftc.gov/reports/innovation/P040101PromotinginnovationandCompetitionrpt0704.pdf; Fed. Trade
Comm’n, To Promote Innovation: The Proper Balance of Competition and Patent Law and Policy (2003), available
at http://www.ftc.gov/0s/2003/10/innovationrpt.pdf; Fed. Trade Comm’n, The Evolving IP Marketplace: Aligning
Patent Notice and Remedies with Competition (2011 Report), available at
http://www.ftc.gov/0s/2011/03/110307patentreport.pdf.

%% See 2007 FTC/DOJ Report at 35-36; see also Joseph Farrell et al., Standard Setting, Patents and Hold-Up, 74
ANTITRUST L.J. 603, 607-08 (2007); Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 310-14 (3d Cir. 2007);
Microsoft Corp. v. Motorola, Inc., No. C10-1823JLR, 2013 WL 2111217, at *10 (W.D. Wash., Apr. 25, 2013)
(“The threat of hold-up increases as the standard becomes more widely implemented and firms make sunk cost
investments that cannot be recovered if they are forced to forego implementation of the standard or the standard is
changed.”).



begins to make investments tied to the standard. At that time, it may not be feasible to deviate
from the standard unless all or most other participants in the industry agree to do so in
compatible ways. Because all of these participants may face substantial switching costs in
abandoning initial designs and substituting a different technology, an entire industry may
become locked into practicing a standardized technology.

In this situation, a firm with a patent essential to the standard (a standard essential patent
or SEP) has the ability to demand royalty payments, and other favorable licensing terms, based
not only on the market value of the patented invention before it was included in the standard, but
also on the costs and delays of switching away from the standardized technology. In other words,
as Judge Posner noted, “once a patent becomes essential to a standard, the patentee’s bargaining
power surges because a prospective licensee has no alternative to licensing the patent; he is at the
patentee’s mercy.”*°

The Commission acknowledges that several market-based factors may mitigate the risk
of hold-up, and this understanding informs our enforcement activity in this complex field.** For
example, patent holders that are frequent participants in standard-setting activities may incur
reputational and business costs that could be sufficiently large to deter fraudulent behavior. A
patent holder may also enjoy a first-mover advantage if its technology is adopted as the standard.
As a result, patent holders manufacturing products using the standardized technology “may find

it more profitable to offer attractive licensing terms in order to promote the adoption of the

product using the standard, increasing demand for its product rather than extracting high

% Apple, Inc. v. Motorola, Inc., 869 F. Supp. 2d 901, 913 (N.D. 1lI. 2012).
%! See 2007 FTC/DOJ Report at 40-41.

10



royalties.”* Finally, patent holders that have broad cross-licensing agreements with the SEP-
owner may be protected from hold-up.*

Nevertheless, standard-setting organizations (SSOs) commonly seek to mitigate the threat
of patent hold-up by seeking commitments from participants to license SEPs on RAND terms,
often as a quid pro quo for the inclusion of the patent(s) in the standard.>* A RAND commitment
can make it easier to adopt a standard, but the potential for hold-up remains if the RAND
commitment is later disregarded, because the royalty rate often is negotiated after the standard is
adopted.* Commenters have noted that a RAND commitment does not provide clear guidance

on the parameters of a reasonable and nondiscriminatory license.* In the event that a RAND-

%2 |d. at 41 (“As one panelist put it, ‘if you in fact have your technology accepted as a standard you have a
tremendous competitive advantage . . . because you are the first mover, you are the most competent.””) (citation
omitted).

% |d. This protection, however, is not available to firms who have little IP to offer in cross-licensing deals. Id.

% 2007 FTC/DOJ Report at 46-47; see also Microsoft Corp., 2013 WL 2111217, at *6 (“In order to reduce the
likelihood that owners of [standard] essential patents will abuse their market power, many standard setting
organizations, including the IEEE [Institute of Electrical and Electronic Engineers] and ITU [International
Telecommunication Union], have adopted rules relating to the disclosure and licensing of essential patents. The
policies often require or encourage members of the standards setting organizations to identify patents that are
essential to a proposed standard and to agree to license their essential patents on reasonable and non-discriminatory
(‘RAND?’) terms to anyone who requests a license. Such rules help to ensure that standards do not allow essential
patent owners to extort their competitors or prevent competitors from entering the marketplace.”), see also
Broadcom Corp., 501 F.3d at 313-14 (citing Daniel G. Swanson & William J. Baumol, Reasonable and
Nondiscriminatory (RAND) Royalties, Standards Selection, and Control of Market Power, 73 ANTITRUST L.J. 1,
5, 10-11 (2005)) (commenting that lock-in creates the potential for anticompetitive effects and that “[i]t is in such
circumstances that measures such as [JRAND commitments become important safeguards against monopoly
power.”).

% Some SSOs have clarified their IP rights policies to bind successors-in-interest to RAND commitments made by
prior owners of RAND-encumbered SEPs. See, e.g., European Telecommunications Standards Institute (ETSI)
Rules of Procedure 6.1bis, “Transfer of ownership of ESSENIAL IPR,” available at http://portal.etsi.org/directives/
31_ directives_apr_2013.pdf.

% See 2007 FTC/DOJ Report at 47 (citing some panelists attribution of the “potential inadequacy of a RAND
commitment to the difficulty of defining the terms ‘reasonable’ and ‘nondiscriminatory.” Few SSQOs give ‘much
explanation of what those terms mean or how licensing disputes [are to] be resolved,” and courts may be reluctant to
determine what is a ‘reasonable’ price. The meaning of ‘nondiscriminatory’ may be similarly unclear.” (citations
omitted). In addition, Commissioners Ohlhausen and Wright believe it is well-documented that RAND
commitments often are ambiguous or undefined. Unclear commitments of this kind generally should not be
interpreted or implied to prohibit the pursuit of injunctive relief by a SEP holder, including any conduct reasonably
ancillary to pursuing such relief, unless the prohibition is expressly provided for in a RAND commitment or clearly
acknowledged by a SEP holder. Certain circumstances calling for a prohibition on a SEP holder's conduct may exist

11



encumbered SEP holder and an implementer are unable to negotiate the royalty rate and other
licensing terms, the SEP holder sometimes seeks an injunction from a district court, or an
exclusion order from the ITC for infringement of the RAND-encumbered SEP.*” An injunction
or exclusion order could put a substantial portion of the implementers’ business at risk. As a
result, the threat of an injunction or exclusion order, combined with high switching costs, could
allow a patent holder to obtain unreasonable licensing terms that reflect the hold-up value of its
patent despite its RAND commitment.®® As mentioned above, this can raise prices to consumers,
distort incentives to innovate, and undermine the standard setting process. Of course, the hold-up
value that the threat of an injunction or exclusion order can create depends on a number of
factors,* including the likelihood that litigation will be successful and an injunction will issue,

relative litigation costs for the parties, as well as the cost of an injunction to the implementer.*

where the SEP holder's conduct otherwise violates the antitrust or competition laws and falls within an established
exception to Constitutional, patent law or other legal protection.

%7 Apple, Inc. v. Motorola Mobility, Inc., 2012 WL 5416941, at *15 (W.D. Wis. Oct. 29, 2012) (agreeing “that from
a policy and economic standpoint, it makes sense that in most situations owners of declared essential patents that
have made licensing commitments to standards-setting organizations should be precluded from obtaining an
injunction or exclusionary order that would bar a company from practicing the patents,” but noting that the ETSI and
IEEE policies at issue did not preclude a RAND-encumbered SEP holder from “pursuing an injunction or other
relief as a remedy for infringement.”).

% See Apple, Inc., 869 F. Supp. 2d at 914 (endorsing the FTC’s explanation of the potential economic and
competitive impact of injunctive relief on disputes involving SEPs).

% See generally Mark Lemley & Carl Shapiro, Patent Hold-Up and Royalty Stacking, 85 TEX. L. REv. 1991 (2007).

0 Commissioners Wright and Ohlhausen believe it is important to recognize that a predictable threat of injunction
can create a significant deterrent to infringement and can promote licensing that allows the SEP holder to obtain the
full market value for the patent without costly litigation. See e.g., 2011 Report at 143-44, 224-25. Removing the
threat of injunction therefore potentially can undermine the incentives to innovate and to commercialize innovation
provided by the patent system, impair investments in R&D, and result in fewer new products and services for
consumers. Moreover, private licensing agreements are generally preferable to court fashioned rates because the
parties will have better information about the appropriate terms of a license than would a court, and more flexibility
in fashioning efficient agreements. See id. at 225.

12



Taking these considerations into account, the FTC has pursued enforcement actions
related to standard setting activity.** Recently, the Commission has focused on patent holders
who seek injunctive relief or exclusion orders for alleged infringement of their RAND-
encumbered SEPs.

In In the Matter of Motorola Mobility, LLC, the Commission alleged that “Motorola
breached its [JRAND obligations by seeking to enjoin and exclude implementers of its SEPs,
including some of its competitors, from marketing products compliant with some or all of the
[relevant standards],” and “Google continued Motorola’s exclusionary campaign after acquiring
Motorola.”* The Commission further alleged that this conduct constituted an unfair method of
competition in violation of Section 5 of the FTC Act.*® As a remedy, the Commission issued a
Final Order* that, among other things: (1) prohibits Google from “revoking or rescinding any
[JRAND commitment,” except in very limited circumstances including that all RAND patents
covered by the RAND commitment are expired or unenforceable; (2) outlines specific

negotiation and dispute resolution procedures intended to protect the interests of potential willing

“1 See Dell Computer, 128 FTC 151 (1999); Union Oil Co. of Cal., 140 FTC 123 (2005); Rambus, 2007 FTC LEXIS
13 (2007); Rambus Inc. v. FTC, 522 F.3d 456 (D.C. Cir. 2008); Negotiated Data Solutions, 2008 FTC LEXIS 120
(2008).

%2 Complaint, Motorola Mobility, FTC File No. 121-0120 (July 22, 2013) at 5, available at
http://ftc.gov/os/caselist/1210120/130724googlemotorolacmpt.pdf. Commissioner Ohlhausen dissented, and
Commissioner Wright was recused.

“1d. at 6.

* Decision and Order, Motorola Mobility, FTC File No. 121-0120 (July 22, 2013), available at
http://ftc.gov/os/caselist/1210120/130724googlemotorolado.pdf. Commissioner Ohlhausen also voted against
accepting the proposed consent agreement. Dissenting Statement of Commissioner Maureen K. Ohlhausen,
Motorola Mobility, FTC File No. 121-0120 (January 3, 2013), available at
http://www.ftc.gov/os/caselist/1210120/130103googlemotorolachlhausenstmt.pdf.

13



licensees; and (3) allows Google to seek injunctive relief or exclusion orders only in narrowly-
defined circumstances.”

Similarly, in In the Matter of Robert Bosch GmbH the Commission alleged that, before
its acquisition by Bosch, SPX reneged on voluntary commitments to two SSOs to license its
SEPs on RAND terms, by continuing injunction actions against competitors using those
patents.*® As in Motorola Mobility, the Commission found reason to believe that SPX’s suit for
injunctive relief against implementers of the standard constituted a failure to abide by the terms
of its RAND commitments, and was an unfair method of competition under Section 5 of the FTC
Act.

The Commission will continue to foster an on-going dialogue with stakeholders in this
important area, and to bring enforcement actions when necessary to prevent the distortion of the
standard-setting process, which is so critical to the development of new products that benefit
consumers and drive the American economy.

Finally, some have raised concerns about the rise of the patent assertion entity (PAE)
business model, which the FTC first examined in its 2011 Report, “The Evolving IP

Marketplace: Aligning Patent Notice and Remedies with Competition.”™’ In that report, the

*® These circumstances are: “(1) when the potential licensee is not subject to United States jurisdiction; (2) the
potential licensee has stated in writing or in sworn testimony that it will not accept a license for Google’s [JRAND-
encumbered SEPs on any terms; (3) the potential licensee refuses to enter a license agreement for Google’s
[IRAND-encumbered SEPs on terms set for the parties by a court or through binding arbitration; or (4) the potential
licensee fails to assure Google that it is willing to accept a license on [JRAND terms.” Analysis of Proposed Consent
Order to Aid Public Comment, Motorola Mobility, FTC File No. 121-0120 7 (January 3, 2013), available at
http://www.ftc.gov/os/caselist/1210120/130103googlemotorolaanalysis.pdf.

“® Commissioner Ohlhausen voted against accepting the proposed consent agreement. Dissenting Statement of
Commissioner Maureen K. Ohlhausen, Robert Bosch, FTC File No. 121-0081 (Nov. 26, 2012), available at
http://www.ftc.gov/os/caselist/1210081/121126boschohlhausenstatement.pdf. Commissioner Wright was not a
member of the Commission when the matter was decided.

" Fed. Trade Comm’n, The Evolving IP Marketplace: Aligning Patent Notice and Remedies with Competition
(Mar. 2011), available at http://www.ftc.gov/0s/2011/03/110307patentreport.pdf.
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Commission defined a PAE as a firm with a business model focused primarily on purchasing
patents and then attempting to generate revenue by asserting the intellectual property against
persons who are already practicing the patented technology. The Commission distinguishes
PAEs from other non-practicing entities or NPEs that primarily seek to develop and transfer
technology, such as universities, research entities and design firms.

Last December, the FTC and the Department of Justice held a joint workshop to discuss
the activities of patent assertion entities.*® While workshop panelists and commenters provided
anecdotal evidence of potential harms and efficiencies of PAE activity, many stressed the lack of
more comprehensive empirical evidence. In an attempt to collect such data, last month the
Commission invited public comment on a proposed study using its authority under Section 6(b)
of the Federal Trade Commission Act, 15 U.S.C. § 46(b), to gather qualitative and quantitative
information on PAE acquisition, litigation, and licensing practices.*® The Commission hopes to
develop a fuller and more accurate picture of PAE activity, which it can then share with
Congress, other government agencies, academics, and industry.

C. Preserving Competition in Energy Markets

Few issues are more important to consumers and businesses than the prices they pay for
gasoline to run their vehicles and energy to heat and light their homes and businesses.
Accordingly, the FTC works to maintain competition in energy industries, invoking all the
powers at its disposal—including monitoring industry activities, investigating possible antitrust
violations, prosecuting cases, and conducting studies—to protect consumers from

anticompetitive conduct in the industry.

“® The workshop materials are available at the following link: http://www:.ftc.gov/opp/workshops/pae/.

“° Press Release, FTC Seeks to Examine Patent Assertion Entities and Their Impact on Innovation, Competition
(Sept. 26, 2013), available at http://www.ftc.gov/opa/2013/09/paestudy.shtm.
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Mergers can significantly affect competition in energy markets, and the Commission’s
review of proposed mergers among energy firms is essential to preserving competition in these
markets. Recently, for example, the FTC required oil refiner Tesoro Corporation to sell a light
petroleum products terminal in Boise, ldaho to settle charges that its $335 million acquisition of
pipeline and terminal assets from Chevron Corporation would be anticompetitive. Without the
divestitures required by the FTC, the deal would have given Tesoro ownership of two of the
three full service light petroleum terminals in Boise, significantly reducing competition for local
terminal services.”® In another action, the FTC issued a consent order requiring that AmeriGas
L.P. amend its proposed acquisition of Energy Transfer Partners’ Heritage Propane business.
AmeriGas and Heritage are two of the nation’s largest propane distributors, and the FTC charged
that the acquisition would reduce competition and raise prices in the market for propane
exchange cylinders that consumers use to fuel barbeque grills and patio heaters.>*

Additionally, the FTC continues to monitor daily retail and wholesale prices of gasoline
and diesel fuel in 20 wholesale regions and approximately 360 retail areas across the United
States. This daily monitoring serves as an early-warning system to alert our experts to unusual
pricing activity, and provides useful information to assist in investigations of potentially

anticompetitive conduct.>* We also use the data generated by the monitoring project in

%0 press Release, FTC Requires Tesoro to Sell Petroleum Terminal as a Condition for Acquiring Chevron Assets
(June 17, 2013), available at http://www.ftc.gov/opa/2013/06/tesoro.shtm

*! Press Release, FTC Puts Conditions on AmeriGas's Proposed Acquisition of Rival Propane Distributor Heritage
Propane (Jan. 11, 2012), available at http://www.ftc.gov/opa/2012/01/amerigas.shtm.

52 Information regarding FTC gasoline and diesel price monitoring is available at
http://www.ftc.gov/ftc/oilgas/gas_price.htm.
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conducting periodic studies of the factors that influence the prices that consumers pay for
gasoline.>®

1. Cooperation with Other Antitrust Enforcers

Over the years, the Commission has fostered partnerships with other antitrust enforcers,
most notably, the Antitrust Division of the Department of Justice. Joint efforts enhance the
consistency, clarity, and transparency of U.S. antitrust policy and enforcement.> The
Commission understands the special obligation of the federal antitrust enforcement agencies to
speak with one voice whenever possible in important areas of U.S. antitrust policy, and to work
in tandem to promote the interests of American consumers.>

Now that antitrust enforcement has gone global with some 130 jurisdictions enforcing a
variety of competition laws, it is also crucial for the U.S. antitrust agencies to cooperate with our
counterparts worldwide to ensure that competition laws function coherently and effectively,
benefitting not only our domestic work, but also U.S. business and consumers. The FTC has
developed strong relationships with many of our sister agencies, and we work with our foreign
counterparts in multilateral fora to promote cooperation and convergence toward sound

competition policy.

5% A 2011 report by the staff of the Commission’s Bureau of Economics concludes that while a broad range of
factors influence the price of gasoline, worldwide crude oil prices continue to be the main driver of what Americans
pay at the pump. See Fed. Trade Comm’n, Bureau of Economics, Gasoline Price Changes and the Petroleum
Industry: An Update (2011), available at http://www.ftc.gov/0s/2011/09/110901gasolinepricereport.pdf.

> Recent joint efforts resulted in the publication of two significant policy statements—the revised Horizontal
Merger Guidelines and the Antitrust Enforcement Policy Statement Regarding Accountable Care Organizations.
U.S. Dep’t of Justice & Federal Trade Comm’n, Horizontal Merger Guidelines (Aug. 2010), available at
http://www.ftc.gov/0s/2010/08/100819hmg.pdf; U.S. Dep’t of Justice & Federal Trade Comm’n, “Statement of
Antitrust Enforcement Policy Regarding Accountable Care Organizations Participating in the Medicare Shared
Savings Program,” 76 Fed. Reg. 67,026 (2011). The agencies also co-host workshops on important areas of antitrust
law. See, e.g., Press Release, FTC and Department of Justice to Hold Workshop on “Most-Favored-Nation” Clauses
(Aug. 17, 2012), available at http://www.ftc.gov/opa/2012/08/mfn.shtm.

> The FTC also routinely coordinates on law enforcement efforts with state attorneys general. See, e.g., Press
Release, FTC and Idaho Attorney General Challenge St. Luke's Health System's Acquisition of Saltzer Medical
Group as Anticompetitive (Mar. 12, 2013), available at http://www.ftc.gov/opa/2013/03/stluke.shtm.
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The past few years have seen some important milestones for our international cooperation
and convergence efforts. For example, following the FTC and DOJ 2011 Memorandum of
Understanding (MOU) with the three Chinese antitrust agencies,”® we have cooperated with
MOFCOM on mergers under parallel review, held our first high-level antitrust joint dialogue
between the U.S. and Chinese competition agencies, and furthered cooperation and
communication through our continued provision of technical assistance and comments on
relevant proposed Chinese rules and guidelines. Similarly, since signing a landmark MOU with
antitrust enforcers in India last fall,>” we have continued an extensive capacity building program
for the Competition Commission of India (CCl), including a series of workshops on merger
notification and review, and the three-week placement of an FTC economist in the CClI to train
staff on economic theories of harm while working with them on their investigations.

In addition, we continue to promote cooperation and convergence by directly engaging
our counterparts on both general policy as well as individual enforcement matters. We hold
high-level meetings with key sister agencies, including recent bilateral consultations with senior
officials from the European Commission, and the Japan Fair Trade Commission. With regard to
individual matters, in FY 2012, the FTC had 51 substantive contacts in 26 enforcement matters
with counterpart agencies around the world.>® The reviewing agencies reached compatible

outcomes in the 15 cases that were completed within the fiscal year.

% press Release, Federal Trade Commission and Department of Justice Sign Antitrust Memorandum of
Understanding With Chinese Antitrust Agencies (July 27, 2011), available at
http://www.ftc.gov/opa/2007/06/chinamou.shtm.

> Press Release, FTC and DOJ Sign Memorandum of Understanding With Indian Competition Authorities (Sept.
27, 2012), available at http://www.ftc.gov/opa/2012/09/indiamou.shtm.

%8 Fed. Trade Comm’n, Performance and Accountability Report FY 2012 80, available at
http://www.ftc.gov/opp/gpra/2012parreport.pdf.
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To further enforcement cooperation, in late September, the FTC and DOJ issued an
updated joint model waiver of confidentiality for individuals and companies to use in merger and
civil non-merger matters involving concurrent review by either agency and non-U.S. competition
authorities.>® A party or third party to an investigation can voluntarily provide a waiver of
confidentiality, which allows for the sharing of confidential information among agencies listed in
the waiver. By permitting cooperating agencies to discuss or otherwise exchange confidential
information, a waiver enables agencies to make more informed, consistent decisions and to
coordinate more effectively, often expediting the review. The model is designed to streamline the
waiver process to significantly reduce the burden on individuals, companies, and the agencies in
negotiating waivers.

The FTC also continues to lead multilateral efforts to promote convergence toward sound
and effective antitrust enforcement internationally. We play a leading role in the International
Competition Network (ICN), where we are a longstanding member of the ICN’s Steering Group,
help to lead its Agency Effectiveness Working Group, and co-lead a project on agency
investigative process. We also pursue policy convergence in other key multilateral fora, such as
OECD, UNCTAD, and APEC.

In a world where commerce knows no borders, international cooperation has proven to be

a critical component of effective U.S. antitrust enforcement.

% Press Release, Federal Trade Commission and Justice Department Issue Updated Model Waiver of Confidentiality
for International Civil Matters and Accompanying FAQ (Sept. 25, 2013) available at
http://www.ftc.gov/opa/2013/09/jointwaiver.shtm.
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1. Conclusion

Thank you for this opportunity to share highlights of the Commission’s recent work to
promote competition and protect consumers. The Commission looks forward to continuing to

work with the Subcommittee to ensure that our antitrust laws and policies are sound and that they

benefit consumers without unduly burdening businesses.
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